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-A-  Year  19^5 

Opinion  No 

ACCIDENTS 

BARDT;   law  as  to  liability  for  accidents  or  catas- 

tropaes  which  may  occur  during  or  after  construction 

of  subway  system  by  BARDT  65-3UA 

ACQUISITIONS 

Bra  ode  is  Day  School;   lease;  land;  Lake  Merced  tract 

or  school  district;  legal  requirements  ^5-33A 

"ADDITIONAL  COMPENSATION" 

Definition;   safe  driving  award;  may  city  legally 

provide  cash  to  municipal  railway  operators  for  safe 

driving  records  65-8 

ADOPTION 

Renewal  plan;      proposed  charter   amendment   requiring 
approval  of  electorate   before   any  urban  renewal   pro- 
ject can  become   effective  65-19A 

Resolution  no   7U2-W+  and  no   fe-45;    validity  and  regu- 
larity oi*  t.doption  65-U 

ADVERTISING 

Kezar  Stfxdlum;   jurisdiction  of  art  commission  over 

advertising  to  be  placed  on  scoreboards  at  Stadium         45-7A 

AGENT 

Escrow;   urban  renewal  administrator;  housing  and  ur- 
ban development  act  of  19^5;  possible  conflicts  be- 
tween city  charter  and  regulations  adopted  by  admin- 
istrator of  act  45-1+2A 

AGREEMENT 

City  and  County  of  San  Francisco  and  BARDT;   law  as 

to  liability  for  accidents  or  catastrophes  which  may 

occur  during  or  after  construction  of  subway  system 

by  BARDT  45-3l|A 

City  seal;   approved  materials  list;  private  print- 
ing firm;  bureau  of  building  inspection  45-U3A 

Participation;   Candlestick  Park  road  races;  liabil- 
ity of  city  for  injuries  arising  therefrom  45-27A 

San  Francisco  Stadium,  Inc.,  and  CCSF;   recreation 

and  perk  commission  may  legally  lease  a  portion  of 

Candlestick  Park  parking  lot  for  drive-in  theatre 

purposes  65-7 


-A-  Year  19^5 

Opinion  No 

AGREEMENT 

War  Memorial;  United  Nations  flag  pole  in  memorial 
court  between  opera  kouse  and  veterans  building;  jur- 
isdiction and  procedure  45-UOA 

AIRPORT 

Eld  procedure;   charter  §93;  application  of  bid  pro- 
cedure requirements  to  leases  of  airport  lands  and 
buildings  45-29 

ALIENS 

Operating  room  nurses;   authority  of  Mayor  to  sus- 
pend portion  of  §7  of  the  charter  relative  to  employ- 
ment of  aliens  in  time  of  emergency  and  authority  of 
city  and  county  to  employ  aliens  as  nurses  45-31 

ALLOW  A>:CE 

Uniform;   "additional  compensation";  re  cash  awards 

for  safe  driving  records  45-8 

ALLYNE  PROPERTY 

Use;   extent  of  authority  of  recreation  and  park  com- 
mission to  permit  use  of  building  for  an  historical 
display  or  museiom  of  early  San  Francisco  45-25A 

ALTERNATES 

Wood  frame  buildings;   division  of  fire  prevention 
and  investigation;  approval  of  building  permits  in- 
volving four  floors  of  occupancy  in  wood  frame  build- 
ings 45-2i|A 

see  also  45-17A 

AMENDMENT 

Cable  car  line;   power  of  public  utilities  commission 

to  extend  Powell-Eay   line  without   charter  amendment  45-lE 

Master  plan;  authority  of  board  of  supervisors  to 
delegate  duty  of  maintaining  master  plan  from  city 
planning  commission  to  redevelopment  agency  45-14A 

Renewal  projects;   proposed  ckarter  amendment  requir- 
ing approval  of  electorate  before  any  urban  renewal  or 
redevelopment  project  can  become  effective  45-19A 

Retirement  benefits;   effect  on  present  benefits  and 

funds  in  tke  retirement  system  45-14 

Safe  driving  award;   may  city  legally  provide  cash 

awards  to  munlcipaH  railway  operators  for  safe  driving 

records  45-8 


-A- 


AMENDMENT 


Social  security  act;   charter  §l45.4(b)  Inclusion  of 
contributions  for  hospital  insurance  in  determining 
amount  of  reduction  of  normal  contributions 

Urban  renewal;   charter  amendment  requiring  referen- 
dum of  redevelopment  and  urban  renevjal  projects  prior 
to  legislative  action  by  board  of  supervisors;  valid- 
ity of  declaration  of  policy 

AFARTKJNTS 

Inspection;   transfer  of  personnel  and  functions  from 
bureau  of  sanitation  and  housing  in  the  department  of 
public  kealth  to  the  bureau  of  building  inspection 
in  the  department  of  public  vo  rks 

APPLICATION 

Building  permit;   autkority  of  fire  department  to  ap- 
prove application  involving  four  floors  of  occupancy 
in  wood  frame  buildings 

366  also 

Chinese  cultural  center;   Jurisdiction  of  board  of 
supervisors  respecting  proposed  center  in  western  addi- 
tion approved  development  area  A-2 

Federal  grant;   proper  for  city  to  seek  grant  of  funds 

to  extend  station  mezzanines  and  develop  transit  plazas 

in  connection  with  Market  Street  subway  stations  of 
BARDT 

Variance;  zoning;  nonconforming  use;  variance  appli- 
cation for  removal  of  time  limit  specified  in  §l53(b) 
of  the  city  planning  code 

Voluntary  service  retirement;   legality  of  active  mis- 
cellaneous employee  who  is  qualified  for  service  retire- 
ment but  who  does  not  now  seek  to  retire  being  able  to 
select  a  retirement  optional  payment  plan  to  become  ef- 
fective at  date  of  his  death  or  at  date  of  compulsory 
retirement 

APPOINTEE 

Removal;   Mayor's  power  of  removal  of  member  of  art 
commission 

APPOINTMENTS 

Limited  tenure;   effect  of  §145.1  when  board  of  super- 
visors repeals  ordinance  no  4532 


Year  19^5 
Opinion  No 

45-l|^A 

45-23A 


45-2 


45- 17 A 
45- 24a 


45-39A 
45-34A 

45-25 


45-13 

45-31A 

45-21 
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Year  1945 
Of Inlon  No 


APPROVAL 

Board  of  supervisors;   use  of  squares  for  conduct  of 

a  carnival;  recreation  and  park  department  ^S-hh^ 

Design;   recreation  and  park  department;  awards  for 

winning  design  cannot  be  paid  If  contract  conditions 

are  not  met;  civic  center  plaza  45-32A 

Electorate;   proposed  charter  an endment  requiring  ap- 
proval of  electorate  before  any  urban  renewal  or  redev- 
elopment project  can  become  effective  t5-19A 

see  also  45-23A 

Fire  department;   authority  of  fire  department  to  ap- 
prove application  Involving  four  floors  of  occupancy 
In  wood  frame  buildings  65-17A 

see  also  45-2lj.A 

Renewal  projects;   charter  amendment  requiring  refer- 
endum of  redevelopment  and  urban  renewal  projects  prior 
to  legislative  action  by  board  of  supervisors  45-23A 

see  also  45-19A 

ARBITRATION 

Firemen;   power  of  board  of  supervisors  to  enact  an 

ordinance  granting  ban  Francisco  firemen  arbitration 

rights  45-15 

ARRESTS 

Records;   sealing  of  luvenile  court  records  of  arrests 
and  detentions  under  §78l  of  the  welfare  and  institu- 
tions code  45-3A 

Security  workers;   San  Francisco  General  Hospital; 

authority   to  make   arrests   an  d   do   allied  police   work  45-30 

ART  v;qrks 

Responsibility;   liability  of  trustees  of  the  M.H.  de 

Young  Memorial  Museum  Jointly  and  severally  for 

valuable  material  on  extended  indefinite  loan  to  the 

Museum  45-23 

ASSESSMENTS 

Procedures;   powers  and  functions  of  the  board  of 

supervisors  sitting  as  a  county  board  of  equalization 

with  relation  to  assessment  procedures  45-21A 

ASSIGNMENT 

"     Outside  classification;   can  chief  of  police  temporarily 
assign  personnel  to  classification  other  than  that  for 
which  they  are  certified  45-12 


-A-  Year  19^5 

Opinion  No 

AUTHORITY 

Eoard  of  supervisors;   authority  to  delegate  duty  of 

maintaining  master  plan  from  c  ity  planning  conxmission 

to  redevelopment  agency;  scope  of  general  neighborhood 

renewal  plan  study  45-l^A 

Charter  cities;   California  constitution;  power  of 

board  of  supervisors  to  enact  an  ordinance  granting 

San  Francisco  firemen  arbitration  rights  ^5-15 

Civil  Service  commission;   requirement  that  applicants 

for  civil  engineer's  examination  must  acquire  license 

within  two  years  after  certification  is  not  proper 

exercise  of  authority  ^5-17 

Division  of  fire  prevention  and  investigation;   appro- 
val of  building  permits  involving  four  floors  of  oc- 
cupancy in  wood  frame  buildings  45-2i+A 

see  also  45-17A 

Public;   use  of  city  seal  45-U3A 

Retirement  board;  permission  to  live  outside  of  San 
Francisco;  authority  to  require  an  employee  to  main- 
tain a  voting  residence  in  San  I-rancisco  65-1 

Security  workers;   San  Francisco  General  Hospital;  au- 
thority to  make  arrests  and  do  allied  police  work  4^-30 

AT.TOPSY 

Scientific  research;   does  California  gove:  nraent  code 

§271+91.1+5  permit  coroner  to  provide  human  tissue  to 

institutions  for  scientific  research  45-28A 

AWARDS 

Design  competition;   award  for  winning  design  cannot  be 

paid  if  contract  conditions  are  not  met;  civic  center 

plaza  45-32A 

Safe  driving;   may  c ity  legally  provide  cash  awards  to 
municipal  railway  operators  for  safe  driving  records        45-8 


ADMINISTRATIVE  CODE  SECTIONS  Year  19^5 

Opinion  No 

SECTION  1.4 

Re  use  of  city  seal  45-l|3A 

SECTIONS  1^.80 

Re  funding  of  proposed  increase  in  death  benefit  for 

retired  persons  45-12A 

SECTIONS  1^*99»  14.103 

Re  residence  requirements  of  city  employees  and  per- 
mission to  reside  outside  of  San  Francisco  45-1 

SECTIONS  14.108  to  14.121 

Re  merit  award  provisions  45-8 


ART  COMMISSION  Year  19^5 

Opinion  No 


DESIGN  COMPETITION 

Awards;   awards  for  winning  design  cannot  be  paid  if 

contract   conditions   are   not  met;    civic   center  plaza  45-32A 

MAYOR 

Power;  Mayor's  power  of  removal  of  a  member  45-31A 

SCOREBOARDS 

Kezar  Stadium;   jurisdiction  of  art  commission  over 

advertising  to  be  placed  on  scoreboards  at  Stadium  45-7A 


ASSESSOR  Year  1945 

Opinion  No 

GRAND   JUK£ 

Records;   power  of  grand  Jury  to  subpoena  records  ^^-^2 


-B-  Year  1965 

Opinion  No 

BANCROFT   AVEN^JE 

Vacation;      inverse    condemnation  of  property  65-3A 

EAY  AREA  RAPID  TRANSIT  DISTRICT  (BARDT) 

Accidents;   law  as  to  liability  for  accidents  or 

catastropues  which  may  occur  during  or  after  constiruc- 

tlon  of  subway  system  by  BARDT  65-3UA 

Federal  grant;   proper  for  city  to  seek  grant  of 
funds  to  extend  station  mezzaiines  and  develop  tran- 
sit plazas  in  connection  with  Market  Street  subway 
stations  of  BARDT  65-36A 

Sub-sidewalk  space;   re-acquisition  of  space  on 

Market  Street  along  route  of  proposed  subway  65-9A 

Subway;   legal  right  of  board  of  supervisors  in  nego- 
tiations with  BARDT  on  design  and  construction  of 
Market  Street  subway  65-29A 

BENEFITS 

Charter  aroendraent;   proposed  amendment  relating  to 

retirement  benefits;  effect  on  present  retirement 

benefits  and  funds  in  retirement  system  65-16 

Determination;   health  service  system;  liability 

when  employee  has  medical  condition  which  carries 

a  legal  presumption  that  it  is  incurred  in  line  of 

duty  65-9 

Health;   liability  of  health  service  system  plan  I 

where  employee  has  coverage  under  another  group  plan      65-2A 

Hospital;   social  security  act;  charter  §156. 6(b); 
Inclusion  of  contributions  for  hospital  Insurance 
in  determining  amount  of  reduction  of  normal  contri- 
butions 65-i+6A 

Increase;   funding  of  proposed  increase  in  death 

benefit  for  retired  persons  65-12A 

FEQUEST 

Jnna  E.  Waden;   propriety  of  contemplated  use  of 

alleged  surplus  funds  from  Anna  E.  Waden  bequest  65-20 

BID  PROCEDURE 

Airport  lands;   charter  §93»  application  of  bid  pro- 
cedure requirements  to  leases  of  airport  land  and 
buildings  65-29 


BIDS 


-B-  Year  1965 

Opinion  No 

Urban  renewal  administration;   federally  assisted 
concentrated  code  enforcement  program;  possible  con- 
flicts between  city  charter  and  regulations  adopted 
by  administrator  to  implement  act  6S-l^2A 

BLAKE,   WILLIAM   C. 

Subsurface  freeway;      power  of  board  of  supervisors 
with  relation   to   the    construction,    design   and  loca- 
tion  of   state   freeways  65-20A 

BOND  ISSUE 

Port  F\inston;  may  property  be  sold  to  state  for 

recreational  and  park  purposes  without  the  vote  of 

the  electorate;  whether  proceeds  deposited  as  bond 

funds  65- lA 

Preparation;   Orrlck,  Dahlqulst,  Herrlngton  and 

Sutcllffe;  retention  of  counsel  65-U7A 

ERAKDEIS  DAY  SCHOOL 

Lake  Merced  tract;   lease;  legal  requirements  65-33A 

BRIBERY 

Sam  Stern;  employment  of  deputy  clerk  of  the  munici- 
pal court  after  having  entered  plea  of  guilty  to  a 
bribery  cha  rge  under  §80  of  the  penal  code  65-30A 

BR UNDAGE,  AVERY 

Collection;   responsibility  and  liability  of  trustees 

of  de  Young  Museum  jointly  and  severally  for  valuable 

material  on  extended  indefinite  loan  to  the  rauseura 

from  Avery  Brundage  and  Margaret  and  Roscoe  Oakes 

foundations  65-23 

BUDGET 

Procedures;   board  of  supervisors  creation  of  depart- 
ment to  review  fiscal  procedures  65-U5A 

BUILDING  INSPECTOR 

Duplication;   transfer  of  personnel  and  functions 
from  the  bureau  of  sanitation  and  housing  in  the  de- 
partment of  public  health  to  the  department  of  build- 
ing Inspection  in  the  department  of  public  works  65-2 

BUILDINGS 

Airport  see  above  65-29 
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-B-  Year  1965 

Opinion  No 

fcUILDINGS 

Wood  frame;      authority   of  fire    department    to   ^ prove 
building   permit   applications   involving  four  floors 
of  occupancy   in  wood  frarie   buildings  65-17A 

see   also  6S-2^^A 

BTTBEAU  OF  BUILDING  INSPECTION 

Transfer  see  above  65-2 

BUS 

No-charge;   proposed  "free"  transportation  to  and 

from  Viax  Museum;  applicability  of  police  code 

§1075  thereto  65-l|9A 


BOARD  OP  EQUALIZATION  Year  1945 

Opinion  No 

GILMORE  V  COUNTY  OF  LOS  ANGELES 

Assessments;   powers  and  functions  of  board  of 
supervisors  sitting  as  county  board  of  equaliza- 
tion with  relation  to  assessment  procedures;  analy- 
sis of  Gllraore  v  County  of  Los  Angeles  45-21A 


BOARD  OF  PERMIT  APPEALS  Year  1945 

Opinion  No 

ALTERJJATES 

Building  penriita;      authority  of  fire  department    to 
approve   building  permit   applications   Involving 

four  floors   of  occupancy   in  wood   frame   buildings  45-17A 

see   also  45-2l|A 
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BOARD  OF  SDPERVISORS  Year  1965 

Opinion  No 

ALLYNE  PROFEHTY 

Demolition  and  use;   extent  of  authority  of  recrea- 
tlon  and  park  commission  to  permit  use  of  building 
for  an  historical  display  or  museum  of  early 
San  Francisco;  review  of  action  of  board  of  super- 
visors in  connection  with  razing  of  building  65-25A 

AP^ITRATION 

Firemen;   power  of  board  of  supervisors  to  enact 
an  ordinance  granting  San  Francisco  firemen  arbitra- 
tion rights  65-15 

EANCHOFT  AVENUE 

Vacation;   inverse  condemnation  of  property  65-3A 

EAY  AREA  RAPID  TRANSIT  DISTRICT  (BARDT) 

Design'  and  construction;   legal  right  of  board  of 

supervisors  in  negotiations  with  BARDT  on  design  of 

subway  65-29A 

Federal  grant;   proper  for  city  to  seek  a  federal 

grant  of  funds  to  extend  mezzanines  and  develop 

transit  plazas  in  connection  with  Market  Street 

subway  stations  65-36A 

BOARD  OF  EQUALIZATION 

Powers;   board  of  supervisors  sitting  as  a  board  of 
equalization  with  relation  to  assessment  procedvires      65-21A 

ERANDEIS  DAY  SCHOOL 

Land;      Lake   Kerced  tract;    legal   requirements  65-33A 

CABLE   CAR   LINE 

Extension;      power  of  public  utilities   commission   to 

extend   Powell-Bay   car  line  without    charter  amendment  65-lE 

CARNIVAL 


Approval;   Jurisdiction  of  recreation  and  park  commis- 
sion relative  to  use  of  squares  for  conduct  of  a 
carnival  without  the  approval  of  the  board  of  super- 
visors 65-M*A 

CHINESE  CULTliRAL  AND  TRADE  CENTER 

Jurisdiction;   proposed  center  in  western  addition 

approved  redevelopment  area  A-2  65-39A 

CITY  SEAL 

Use;   approved  materials  list;  bureau  of  building 

Inspection  65-i;3A 


BOARD  OF  SUPERVISORS  Year  1965 

Opinion  No 

EMBARCADERO  FREE-WAY 

Demolition;   use  of  funds  which  are  or  may  be 

available  for  freeway  construction  In  San  Francisco 

for  demolition  and  reconstruction  in  the  city  of 

freeway  65-11+ 

FISCAL  PROCEDURE 

Review;   power  of  board  of  supervisors  to  create 

a  department  to  review  fiscal  procedures  65-1|.5A 

FREEWAYS 

Soard  of  supervisors;  powers  of  board  with  relation 

to  the  construction,  design  and  location  of  state 

freeways  65-20A 

FUNDING 


Increase;   proposed  increase  In  death  benefits  for 

retired  persons  65-12A 

LIMITED  TENURE 

Ordinance  no  6532;   effect  on  §ll|.5«l( limited  tenure 

appointments)  when  board  of  supervisors  repeals 

ordinance  65-21 

MASTER  PLAN 

Maintenance;   authority  of  board  of  supervisors 

to  delegate  duty  of  maintaining  master  plan  from 

city  planning  commission  to  redevelopment  agency; 

scope  of  neighborhood  renewal  plan  study  65-16A 

ORRICK,  DAHLQUIST,  HERRINGTON  &  SUTCLIFFE 

Retention;   file  no  277-65-5;  preparation  and  pro- 
cedures on  issuance  of  bonds  65-i|-7A 

PARKING 

fJontinuous;   legality  of  issuance  of  a  citation 

for  each  and  every  hour  a  vehicle  remains  parked 

in  a  parking  meter  2Dne;  file  no  203-63-2  65-5A 

Fire  hydrant;   local  regulation  thereof  65-15A 

REFEREND^JM 

Urban  renewal  projects;   charter  amendment  requir- 
ing referendum  of  redevelopment  and  urban  renewal 
projects  prior  to  legislative  action  by  board  of 
supervisors  65-23A 


BOARD  OP  SUPEHVISORS 


Year  1965 


Opinion  No 


REPAIR  SERVICES 

Limitation;   constitutionality  of  former  fire 
code  §336  (proposed  §8.09  of  the  new  fire  code) 
limiting  repair  services  permitted  In  gasoline 
service  stations 

RETIREMENT  BENEFITS 

Charter  amendment;   effect  on  present  retirement 
benefits  and  funds  in  retirement  system 

SECURITY  WORKERS 

Authority;   status  of  82i+0  institution  security 
workers  at  San  Francisco  General  Hospital  re  author- 
ity to  make  arrests  and  do  allied  police  duties 

STREET  IMPROVEI^IENT 

Injuries;   riability  for  injuries  resulting  from 
impairment  of  access  to  abutting  property 

SUBSIDEWALK  SPACE 

Re-acqulsition;   space  on  Market  Street  along  route 
of  proposed  freeway 


UNITED  NATIONS 
Site; 


FLAG  POLE 
memorial 


court  between  opera  house  and 
veterans  building;  jurisdiction  and  procedure 

URBAN  RENEWAL 

Approval;  proposed  charter  amendment  requiring 
approval  of  electorate  before  any  urban  renewal 
or  redevelopment  can  become  effective 


65-5 
65-16 

65-30 
65-22A 
65- 9A 
65-i+8A 

65-19A 


!i  e»       '.  r\i--  ■."•«'  «.■,  r'  ^^  (~t    ; 
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BUREAU  OF  BUILDING  INSPECTION  Year  19^5 

Opinion  No 


CITY  SEAL 


Use;   approved  materials  list;  use  of  city  seal  on 

list  45-U3A 

HOUSING  AND  URBAN  DEVELOPMENT  ACT  OF  19^5 

Conflicts;   federally  assisted  concentrated  code  en- 
forcement program;  possible  conflicts  between  city 
charter  and  regulations  adopted  by  a dminlstrator  to 
implement  act  45-i|2A 

MUNICIPAL  RAILWAY 

Construction;   jurisdiction  of  bureau  over  municipal 
railway  or  its  contractors  regarding  construction  per- 
formed by  railway;  building  permit  or  fees  45-27 


-C-  Year   1965 

Opinion  No 

CABLE   CAR   LINE 

Powell-Bay;      power  of   public  utilities   commission 

to   extend   car   line   without   charter  amendment  65-lB 

CALIFORNIA  COMMUNITY  REDEVELOPMENT  ACT 

Master  plan;   authority  of  board  of  supervisors  to 
delegate  duty  of  maintaining  master  plan  from 
city  planning  commission  to  redevelopment  agency; 
scope  of  general  neighborhood  plan  study  65-16A 

see  also  6$-19A 

CALIFORNIA  HERITAGE  COUNCIL 

Allyne  property;   review  of  action  of  Mayor,  board 

of  supervisors  and  federal  home  and  housing  finance 

agency  in  connection  with  razing  of  building  65-25A 

CAMPAIGN  ACTIVITIES 

City  employees;   alleged  activities;  possible  vio- 
lation of  5157  of  charter;  responsibilities  of  civ- 
il service  and  department  heads  65-UlA 

CANDLESTICK  PARK 

Advertising;   recreation  and  park  commission  may 

legally  lease  a  portion  of  the  parking  lot  at 

Candlestick  Park  for  drive-ln  theater  purposes  65-7 

Road  races;   liability  of  city  for  injuries  aris- 
ing therefrom  65-27A 

CAPTAIN  OF  POLICE 

John  W.  Conroy;   director  of  disaster  corps; 
authority  to  include  service  as  said  director  in 
compilation  of  seniority  credits  for  promotional 
examination  to  captain  of  police  department  65-28 

CARNIVAL 

Approval;   Jurisdiction  of  recreation  and  park  com- 
mission relative  to  use  of  squares  for  conduct  of 
carnival  without  the  approval  of  board  of  supervisors    65-UUA 

CATASTROPHES 

tAPDT;   law  as  to  liability  for  accidents  or  cata- 

trophes  which  may  occur  during  or  after  construction 

of  subway  system  by  EARDT  65-3I4.A 

CERTIFICATION 

Wage  schedules;   certification  for  municipal  rail- 
way platform  personnel;  premium  ^ay  differentials 
in  reference  schedules;  charter  §151.3  65-10 
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-C-  Year  1965 

Opinion  No 


CHINATOWN 


Master  plan  see  above  65-16A 

CHINESE  CULTURAL  A >ID  TFuADE  CENTER 

Western  addition  area  A-2;   jurisdiction  of  board 
of  supervisors  respecting  proposed  center  In  appro- 
ved redevelopment  area  A-2  65-39A 

CITATION 

Parking;   legality  of  issuance  of  a  citation  for 

each  and  every  hour  a  vehicle  remains  parked  in  a 

parking  meter  zone  65-5A 

CITIZENS  COMMITTEE 

palace  of  Fine  Arts;   management  and  operation  by 
recreation  and  park  commission;  assistance  by  pri- 
vate organization  65-t|0A 

"CITIZENS  OF  THE  UNITED  STATES" 

Interpretation  see  65-18A 

CITY  EMPLOYEES 

Campaign  activities       see  above  65-UlA 

CITY  SEAL 

Approved  materials   list;      use   of  city  seal;    bureau 

of  building   inspection  65-l|3A 

CIVIC   CENTER   PLAZA 


"^Competition;      awards  for  winning   design   cannot   be 
paid   if   contract   conditions   are  not  met 


CLAIM 


65-32A 


CIVTL  ENGINEERS 

Licenses;   civil  engineer  examination;  requirement 

that  applicants  must  acquire  license  within  two 

years  after  certification  is  not  a  proper  exercise 

of  authority  65-17 

CIVIL  RIGHTS  ACT  OF  196ij 

"National  origin*';  definition;  interpretation  of 
civil  rights  act  of  196)4  as  it  applies  to  the 
San  Francisco  charter  and  state  law  pertaining  to 
employment  of  "citizens  of  the  United  States"; 
meaning  of  phrase  "national  origin"  as  used  in 
rights  act  65-18A 


Health  insurance;   liability  of  health  service 

system  plan  I  where  employee  has  coverage  under 

another  group  plan  65-2A 


-C-  Year  1965 

Opinion  No 

CLASS   FJi21a,    ENGINEER 

License  see   above  65-17 

CLASSIFICATION 

Policemen;      can   chief  of  police   temporarily  assign 

personnel  to   classification  other  than  that   for 

which  they  were  certified  65-12 

COCA-COLA 

Advertising;   jurisdiction  of  art  commission  over 

advertising  to  be  placed  on  scoreboards  at  Kezar 

Stadium  65-7A 

COMMUNITY  PROPERTY 

fiarnlngs;   right  of  Internal  revenue  service  to  levy 

on  earnings  of  wife  for  income  tax  indebtedness  of 

husband  65- IDA 

COMMUNITY  RENEWAL  PROGRAI-1 

Sanitarians;   transfer  of  personnel  and  functions 
from  bureau  of  sanitation  and  housing  in  the  depart- 
ment of  public  health  to  the  bureau  of  building  in- 
spection in  the  department  of  public  works  65-2 

COMPENSATION 

Bancroft  Avenue;   right  of  abutting  property  owner        65-3A 

Damage  to  property;   street  improvement;  liability 

for  injuries  resulting  from  impairment  of  access  to 

abutting  property  65-22A 

Indigent  counsel;   compensation  of  counsel  appoint- 
ed to  represent  indigents  before  juvenile  court; 
petitions  arising  under  §600(a)  welfare  and  insti- 
tutions code  65-6A 

Preswaed  injury;   health  service  system;  liability 

when  employee  has  medical  condition  which  carries  a 

legal  presumption  that  it  is  incurred  in  line  of 

duty  65-9 

COMPETITION 

Civic  Center  Plaza        see  above  65-32A 

CONCESSIONS 

Palace  of  Fine  Arts       see  above  65-40A 

CONDEMNATION 

Allyne  property;   review  of  action  of  Mayor,  board  of 

supervisors  and  federal  home  and  housing  finance 

agency  in  connection  with  razing  of  the  building  65-25A 
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-C-  Year  1965 

Opinion  No 

CONDEMNATION 

Bancroft  Avenue         see  above  65-3A 

Inverse  see  above  65-22A 

CONFIDENTIAL  REPORT 

Psychiatric  examination;   psychiatric  evaluation  in 
Juvenile  court  probation  officer  examination  as  con- 
fidential report  of  civil  service  not  subject  to  in- 
spection 65-26 

CONFLICT 

Rational  origin"  and  "citizens  of  the  United  States" 

see  above  65-18A 

Parking  laws;   local  regulation  re  parking  in  fire 

hydrant  zone  65-15A 

Parking  laws;   whether  provisions  of  §5U  of  the  traf- 
fic code  relating  to  parking  close  to  curb  and  double 
parking  have  been  pre-empted  by  provisions  of  the 
vehicle  code  65-UA 

State  and  local  regulations;  senate  bill  no  9i|0; 
relating  to  real  estate  licenses;  effect  on  human 
rights  commission  ordinance  65-2I4. 

State  and  mionicipal  law  re  urban  renewal;  proposed 

charter  amendment  requiring  approval  of  electorate 

before  any  urban  renewal  or  redevelopment  project 

can  become  effective  65-19A 

CONROY.  LIEUTENANT  JOHN  W. 

Credits  see  above  65-28 

CONSTRUCTION 

Hunicipal  railway;   jurisdiction  of  bureau  of  build- 
ing inspection  over  municipal  railway  or  its  contrac- 
tors regarding  construction  perfoimed  by  railway; 
building  permits  and  fees  65-2? 

Subway;   legal  right  of  board  of  supervisors  in 

negotiations  with  BARDT  on  design  and  construction 

of  Market  Street  Subway  65-29A 

"CONTINUITY  OF  EMPLOYMENT" 

William  F.  Murphy;   seniority  of  6208  sewer  gas  tester    65-llA 

CONTRACT 


Housing  and  city  and  county  of  San  Francisco; 
validity  of  proceedings  in  connection  with  coopera- 
tion agreement  dated  January  21,  1965  65-11 
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-C-  Year  1965 

Opinion  No 

CONTRACT 

Neighborhood  study  plan 

see  above  65-16A 

Plaza  design  see  above  65-32A 

Rehabilitation;  housing  and  urban  redevelopment  act 
of  1965;  possible  conflicts  between  city  charter  and 
regulations  adopted  by  administrator  to  implement  act     65-U2A 

CONTRACTORS 

Municipal  railway      see  above  65-27 

COtriRIEUTIONS 

Death  benefits;   funding  of  proposed  increase  in 

benefits  to  retired  persons  65-12A 

Reductions;   charter  §165. 6(b);  inclusion  of  con- 
tributions for  hospital  Insurance  in  determining 
amount  of  reduction  of  normal  contributions  65-i+6A 

CONVEYANCE- 

Flag  pole  site;   United  Nations  flag  pole;  site  in 

memorial  court  between  opera  house  and  veterans 

building;  Jurisdiction  and  procedure  65-i|9A 

COOPERATION  AGREEMENT 

City  and  county  of  San  Francisco  and  redevelopment 

agency  65-39A 

Housing  autoority  and  city  and  county  of  San  Francisco    65-11 

Resolution  no  7l\2-6l\;      validity  and  regularity  of 

adoption  65-U 

COUNSEL 

Orrick,  Dahlqulst,  Herrlngton  and  Sutcllffe;  reten- 
tion of  counsel  65-47A 

COVERAGE 

Health  Insurance        see  above  65-2A 

CREATION 

Department;   power  of  board  of  supervisors  to  create 

department  to  review  fiscal  procedures;  file  no  271-65    65-U5A 


CREDITS 


John  Conroy  see  above  65-28 
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CHARTER  SECTIONS 


SECTION  2 

Re  city  seal 

SECTION  3-7 

Re  finance,  revenue  and  taxation  committee 

SECTION   7 

Re   employment  of  aliens 

SECTION  7 

Re  residence;   exceptions 

SECTION  7 

Re  residential  requirements 

SECTION   9 

Re   authority   and   services   to   be  performed  by   department 
of  public  works 

SECTION  19(d) 

Re  iuty  of  board  of  supervisors  and  each  commission 
to  receive  on  behalf  of  city,  gifts,  etc 

SECTION  20 

Re  authority  of  chief  administrative  officer 

SECTION  21 

Re  finance  committee 

SECTION   25 

Re    suspension  of   portion  of   charter  In  emergency 

SECTION  3Q 

Re  enforcement  of  safety  regulations 

SECTION  Ul.l 

Re  abandonment  of  land,  etc  used  for  park  purposes 

SECTION  U2 

Re  approval  of  art  commission 

SECTION  U2 

Re  exclusive  control  of  parks  by  recreation  and  park 
department 

SECTION  U2 

"     Re  power  of  recreation  and  park  conmlsslon 

SECTION   U2,    i42.2,    Ijl2.3 

Re   control   of  park  properties   by  recreation   and   park 


Year  19^5 
Opinion  No 

45-1+3A 

65-i|5A 

^5-31 

^5-li4A 
45-1 

45-U2A 

45-20 

45-2 

45-U5A 

45-31 

65-17A 

65- lA 
45-32A 

65-25A 
fe5-38A 


commission 


see   also 


45-HUA 
45-7 


CHARTER  SECTIONS  Year  1945 

Opinion  No 

SECTION   U5 

Re   members   of  the   art   commission  b5-31A 

SECTION   Ufa 

Ke   approval    of  the   art   commission  45-7A 

SECTION  51 

Re  powers  of  trustees  of  de  Yoting  Museum  re  loans 

from  Avery  Brundage  and  Oakes  foundations  45-23 

SECTION   92 

Re   proceeds   of   sale   of  property  45-lA 

SECTION  93 

Re   application  of  bid  procedure   requirements   to  leases 

of  airport   lands  and  buildings  45-29 

SECTION  93 

Re   lease   of  property   owned  by   the   city  and   county  45-33A 

SECTION  114 

Re  functions  of  city  planning  commission  45-14A 

SECTION  117»3 

Re  Jurisdiction  of  zoning  administrator  to  grant 

variances  45-25 

SECTION  119.3 >  121 

Re  operation  of  cable  car  line  45-lB 

SECTION   121 

Re   Jurisdiction   of   PUC  over  municipal   railway  45-27 

SECTION   lUO 

Re   civil   service   appointments  45-17 

SECTION   lUl 

Re  authority  of    chief  of  police  45-12 

SECTION    1U5.1 

Re    limited   tenure   appointments  45-21 

SECTION   1U5»    1U7«1 

'     Re  qualifications  and  tests  and  inspection  of  papers         45-24 

SECTION   1U4 

Re    seniority   credits;    John  Conroy  45-28 

SECTION  1U4 

Re  service  credits;  fire  department  45-4 
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CHARTER  SECTIONS  Year  19^5 

Opinion  No 

SECTION  151 » 3 

Re  wages  of  platform  employees  45-9 

see  also  45-10 

SECTION  15U 

Re  nearlng  on  dismissal;   Sam  Stern  45-30A 

SECTION  15U 

"     Re  charges  against  employee  and  requirement  for  a  hear- 
ing 45-4IA 

SECTION    155 

Re   disciplinary   action;    fire   and  police   departments  45-3 

SECTION  157 

Re  campaign  activities  of  city  employees  45-^1^ 

SECTION  145.2 

Re  voluntary  service  retirement  45-13 

SECTION  145.4 

'     Re  reduction  of  c ontributions  to  retirement  system  45-U^A 

SECTIONS  144,  I70 

Re  retired  employees  45-12A 

SECTION  171.1.3 

^  disabled  firemen  45-4 


CHIEF  ADMINISTRATIVE  OFFICER  Year  19^5 

Opinion  No 

INSPECTORS 

Transfer;   personnel  and  functions  from  the  bureau 
of  sanitation  and  housing  in  the  department  of  pub- 
lic health  to  the  bureau  of  building  inspection  in 
the  department  of  public  works  ^5-2 


CHIEF  OF  POLICE  Year  1945 

Opinion  No 

MACONDPAY    LANE 

'      Parking;   Jurisdiction  over  parking  and/or  removal 
of  vehicles  on  a  structure  erected  upon  Macondray 
Lane  between  Leavenworth  and  Jones  Streets  65-18 

NO- CHARGE  BUS 

Wax  Museum;   proposed  "free"  transportation  to  and 

from  museum;  applicability  of  police  code  §1075  thereto; 

your  file  no  H74  65-i;9A 

PARKING 

Section  5U  of  traffic  code;  parking  close  to  curb  and 

double  parking;  whether  provisions  of  §5U  relating 

thereto  have  been  pre-empted  by  provisions  of  vehicle 

code  65-UA 

TEMPORARY  ASSIG?IMENT 

Authority;   can  chief  of  police  temporarily  assign 

personnel  to  classification  other  than  that  for  which 

they  are  certified  45-12 
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CITY  PLANNING  COMMISSION  Year  1965 

Opinion  No 

LIMITATION 

Time ;  zoning;  nonconforming  use;  variance  applica- 
tion for  removal  of  time  limit  ape  cified  in  §153(b) 
of  planning  code  65-25 

MA  STEP.  PLAN 

Maintenance;  authority  of  board  of  supervisors  to 
delegate  duty  of  maintaining  master  plan  from  city 
planning  commission  to  redevelopment  agency;  scope 
of  general  neighborhood  renewal  plan  study  65-16A 

RECONSIDERATION 

Resolution;   power  of  planning  commission  65-37A 


CIVIL  SERVICE  COMMISSION  Year  196^ 

Opinion  No 

AWARDS 

Municipal  railway  operators;  may  city  legally  pro- 
vide cash  awards  to  municipal  railway  operators  for 
safe  driving  records  45-8 

CAMPAIGN  ACTIVITIES 

City  employees;   alleged  activities  of  city  employees; 

possible  violation  of  §157;  responsibilities  of  civil 

service  and  department  heads  65-UlA 

JOHN  W  .  CONROY 

Examination;   director  of  disaster  corps;  authority 

to  Include  service  as  said  director  in  compilation 

of  seniority  credits  for  promotional  examination  45-28 

DIFFEREirriALS 

Municipal  railway;   wage  schedule  certifications; 

premium  pay  differentials  in  reference  schedules;  fl5l.3    45-10 

DISABILITY  RETIREMEtrr 

Years  of  service;   §1U^»  seniority  credits  for  years 
of  service  on  taking  promotional  examinations  not  al- 
lowed for  periods  that  fire  department  member  is  on 
disability  retirement  65-6 

LICEN  SE  REQUIREMENT 

Civil  engineers;   license  requirement  that  applicants 
for  examination  must  acquire  license  within  two  years 
P     after  certification  is  not  proper  exercise  of  author- 
ity 45-17 

WILLIAM  M.  MURPHY 

Increments;   meaning  of  "in  the  continuity  of  employ- 
ment" as  used  in  '5VII(c)  of  salary  standardization 
'     ordinance  45-llA 

ORDINANCE  NO  4532 

Repeal;   elTect  of  repeal  of  ordinance  no  4532  on  §ll|5.1 
■      (limited  tenure  appointments)  45-21 

PSYCHIATRIC  INFORMATION 

Confidential;   psychiatric  evaluation  in  Juvenile 

court  probation  officer  examination  as  confidential 

Information  of  civil  service  commission  not  subject 

to  inspection  45-26 

SAM  STERN 

Status;   employment  status  of  deputy  clerk  of  muni- 
cipal court  after  having  entered  plea  of  guilty  to  a 
bribery  charge  under  §40  of  the  penal  code  45-30A 


CONTROLLER  Year  1965 

Opinion  No 

FISCAL  PROCEDURES 

'      Review;   Eoard  of  supervisors  creation  of  depart- 
ment to  review  fiscal  procedures;  your  file  no 
271-45  fc5-U5A 

LEGAL  AID 

'     Compensation;   counsel  appointed  to  represent  indi- 
gents before  juvenile  court;  petitions  arising  un- 
der §400(a)  welfare  and  institutions  code  65-6A 

LEVY 

Income  tax;  right  of  internal  revenue  service  to 
levy  on  earnings  of  wife  for  income  tax  indebted- 
ness of  husband  65-lOA 
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CORONER  Year  19^S 

Opinion  No 

SCIENTIFIC  RESEARCH 

'      Hiiman  tissue;   does  California  government  code 

§27l|91.U5  permit  coroner  to  provide  human  tissue 

to  institutions  for  scientific  research  45-28A 
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-D-  Year  1965 

Opinion  No 


DAMAGES 


DATE 


Bancroft  Avenue;   vacation;  right  of  abutting  pro- 
perty owner  65-3A 

BARDT;   law  as  to  liability  lor  accidents  or  catas- 
trophes which  may  occur  during  or  after  construction 
of  subway  system  by  BAFJDT  65*3i+A 

Expiration;   zoning;  variance  application  for  re- 
moval of  time  limit  specified  in  §l53(b)  of  planning 
code  65-25 


DECLARATION  OF  POLICY 

Renewal  projects;   charter  amendment  requiring  ref- 
erendum of  redevelopment  and  urban  renewal  projects 
prior  to  legislative  action  by  board  of  supervisors; 
validity  of  declaration  of  policy  65-23A 

Sub- surface  freeway;  power  of  board  of  supervisors 
with  relation  to  the  construction,  design  and  loca- 
tion of  state  freeways  65-20A 

DEFINITIONS 

"Citizens  of  the  United  States",  "national  origin"; 

interpretation  of  the  federal  civil  rights  act  of 

196i|.  as  it  applies  to  the  charter  and  state  law 

pertaining  to  employment  of  "citizens  of  the  United 

States";  meaning  of  phrase   "national  origin"  as  used 

in  rights  act  65-18A 

"free  money"  65-1^ 

Residence;   permission  to  live  outside  San  Francisco; 
authority  of  retirement  board  to  require  employee  to 
maintain  voting  residence  in  San  Francisco  65-1 

Retirement;   service  credit;  credit  for  years  of 
service  on  taking  promotional  examinations  not  allow- 
ed for  periods  that  fire  department  member  is  on 
disability  retirement  65-6 

DEMOLITION 

Allyne  property;   review  of  action  of  Mayor,  board  of 

supervisors  and  federal  housing  and  home  finance 

agency  in  connection  with  razing  of  building  65-25A 

Freeway;   use  of  funds  which  are  or  may  be  available 
for  freeway  construction  in  San  Francisco  for  demo- 
lition and  reconstruction  of  the  erabarcadero  free- 
way 65-lU 
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Year  1965 


DEPARTMENTS 

Fiscal  procedures;   board  of  supervisors  creation 
of  department  to  review  fiscal  procedires 

DEPENDENTS 

Legal  aid;   compensation  of  counsel  appointed  to 
represent  indigents  before  juvenile  court;  petitions 
arising  under  §600(a)  welfare  and  institutions  code 


DESIGN 


"civic  Center  plaza;   awards  for  winning  design  cannot 
be  paid  If  contract  conditions  are  not  met 


Freeway 


see  above 


Scoreboards;   jurisdiction  of  art  commission  over 
advertising  to  be  placed  on  s  coreboards  at  Kezar 
Stadium 

Subway;   legal  rights  of  board  of  supervisors  in 
negotiations  with  BARDT  on  design  and  construction 
of  Market  Street  subway 

DIFFERENTIALS 

Municipal  railway  personnel;   premium  pay  differ- 
entials in  reference  schedules;  charter  §151.3 

DISABILITY 

Service  credit;   charter  §1U6;  seniority  credits 
for  years  of  service  on  taking  promotional  examin- 
ations not  allowed  for  periods  that  fire  department 
member  is  on  disability  retirement 

DISCIPLINE 

Section  155;   suspension  of  policemen  and  firemen 
pursuant  to  H55  of  charter  pending  trial  and 
hearing  by  commission 


Opinion  No 
65-U5A 

65- 6A 

65-32A 
65-20A 

65- 7A 

65-29A 
65-10 


DISCRIMINATION 

'^tional  origin" 


see  above 


Real  estate;   senate  bill  9U0;   relating  to  licenses; 
effect  upon  human  rights  commission  ordinance 

DISMISSAL 

Campaign  activities;  possible  violation  of  §157; 
city  employees;  responsibilities  of  civil  service 
and  department  heads 


65-6 

65-3 

65-18A 

65-2i| 

65-UlA 
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-D-  Year  1965 

Opinion  No 

DISMISSAL 

Policemen  and  firemen 

see  above  65-3 

DISQUALIFICATION 

Sara  £tern;   employment  status  of  deputy  clerk  of 

municipal  court  after  having  entered  plea  of 

guilty  to  a  bribery  charge  under  §68  of  the  penal 

code  65-30A 

DOUBLE  PARKING 

Traffic  code  §5U»   whether  provisions  of  §5U  of  *^® 

traffic  code  have  been  pre-empted  by  provisions  of 

vehicle  code;  double  parking  and  parking  close  to 

the  curb  65-l|A 

DRIVE-IN  THEATER 

Candlestick  Park;  recreation  and  park  commission 
may  legally  lease  a  portion  of  the  parking  lot  at 
Candlestick  Park  for  drlve-ln  theater  purposes  65-7 

DUPLICATION 

Inspection  services;   transfer  of  personnel  and 
functions  from  the  bureau  of  sanitation  and  hous- 
ing In  the  department  of  public  health  to  the 
bureau  of  building  Inspection  in  the  department  of 
public  works  65-2 

Insurance;   liability  of  health  service  system 

plan  I  where  employee  has  coverage  under  another 

group  plan  65- 2A 

DUTIES 

Grand  Jury;   power  of  grand  jury  to  subpoena 

assessor's  records  65-22 

Security  workers;   status  of  82J|0  institution 

security  workers  at  San  Francisco  General  Hospital 

re  authority  to  make  arrests  and  do  allied  police 

duties  65-30 
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DEPARTMENT  OF  PUBLIC  WORKS 


HOUSING  AND  URBAN 


DEVELOPMENT  ACT  OF 
assisted 


1965 

Conflicts;   federally  assisted  concentrated  cod© 
enforcement  program;  possible  conflicts  between 
city  charter  and  regulations  adopted  by  adminis- 
trator to  implement  act 


Year  1945 
Opinion  No 


45-U2A 


DTBECTOR  OP  DISASTER  CORPS  Year  19^5 

Opinion  No 

JOHN  W.  CONROY 

—^     Service  credits;   authority  to  Include  service  as 

director  of  disaster  corps  in  compilation  of  senior- 
ity credits  for  promotional  examination  to  captain 
of  police  45-28 


DIRECTOR  OF  FIRE  PREVE?ITION  &  INVESTIGATION  Year  196^ 

Opinion  No 

PERMITS 

Approval;  authority  of  bureau  of  fire  prevention  and 
public  safety  to  approve  building  permit  applications 
involving  four  floors  of  occupancy  in  wood  frame 

buildings  45-21+A 

see  also  45-17A 


DIRECTOR  OP  PUBLIC  HEALTH  Year  1945 

Opinion  No 

ALIENS 

Employment;   authority  of  Mayor  to  suspend  a  portion 

of  §7  of  the  charter  relative  to  employment  of  aliens 

In  time  of  emergency  and  authority  of  city  and  county 

to  employ  aliens  as  operating  room  nurses  ^5-31 

"NATIONAL  ORIGIN" 

Meaning;   interpretation  of  civil  rights  act  of  196l\ 

as  it  applies  to  the  charter  and  state  law  pertaining 

to  employment  of  "citizens  of  the  United  States"  45-18A 


-E-  Year  1965 

Opinion  No 

EARNINGS 

Levy;   right  of  internal  revenue  service  to  levy 

on  earnings  of  wife  for  income  tax  indebtedness 

of   husband  65-lOA 

EASEMEtJT 

Bancroft  Avenue;   right  of  abutting  property  owner; 
might  proposed  vacation  be  construed  as  inverse  con- 
demnation of  property  65-3A 

Liability;   street  improvement;  injuries  resulting 

from  impairment  of  access  to  abutting  property  65-22A 

flaUO    INSTITUTION   SECURITY  WORllERS 

Autnority;      San  Francisco  General   Hospital;    arrests 

and   allied  police    duties  65-30 

ELECTION 

Retirement  plan;   legality  of  active  miscellaneous 
employee  who  is  qualified  for  service  retirement  but 
does  not  now  seek  to  retire  being  able  to  select  a 
retirement  optional  payment  plan  to  become  effective 
at  date  of  his  death  or  at  date  of  compulsory  re- 
tirement 65-13 

ELECTORATE: 


I 


Port  Punston;   may  property  be  sold  to  state  for 

recreational  and  park  purposes  without  the  vote  of 

the  electorate;  whether  proceeds  deposited  as  bond 

funds  65- lA 

Redevelopment  project;   proposed  charter  amendment 
requiring  approval  of  electorate  before  any  urban 
renewal  or  redevelopment  project  can  become  effec- 
tive 65-19A 

EMEARCADFRO  FREEVv'AY 

Demolition;   use  of  funds  which  are  or  may  be 

available  for  freeway  construction  in  San  Francisco 

for  denolitlon  and  reconstruction  of  freeway  on 

embarcadero  65-lU 

EMERGENCY 

Aliens;   employment;  authority  of  Mayor  to  suspend 

portion  of  §7  of  the  charter  relative  to  employment 

of  aliens  in  time  of  emergency  and  authority  of  city 

and  county  to  employ  aliens  as  operating  room  nurses    65-31 


t 
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-E-  Year  1965 

Opinion  No 

EMPLOYEE 

Health  insurance;   liability  of  plan  I  where 

employee  aas  coverage  under  another  group  plan  65-2A 

Residence;   permission  to  live  outside  of  San  Francisco; 
authority  of  retirement  board  to  require  that  em- 
ployee maintain  a  voting  residence  in  San  Francisco     65-1 

EMPLOYER 

Compensation  for  Injury;  liability  when  employee 
has  medical  condition  which  carries  a  legal  pre- 
sumption that  it  is  incurred  in  line  of  duty  65-9 

EMPLOYKEITT 

Aliens  see  above  65-31 

ENACTMENT 


I 


I 


Amendment  re  retirement  benefits;   effect  on  present 
retirement  benefits  and  funds  in  retirement  system      65-16 

ENGINEERS 

Licenses;   civil  service  commission  requirement  that 

applicants  for  civil  engineers'  examination  must 

acquire  license  within  two  years  after  certification 

is  not  a  proper  exercise  of  authority  65-17 

ESTABLISHMENT 

Rate  of  pay;   wage  schedule  certification  for  muni- 
cipal railway  platform  personnel;  premium  pay  differ- 
entials in  reference  schedule;  charter  5151»3  65-10 

EVALUATION 

Psychiatric  report;   psychiatric  evaluation  in 

juvenile  court  officer  examination  as  confidential 

information  of  civil  service  commission  not  subject 

to  inspection  65-26 

EVICTIONS 

Sub-sidewalk  space;   re-acqulsltion  of  space  on 

Market  Street  along  route  of  proposed  subway  65-9A 

EXAMINATION 

Civil   engineers  see  a bove  65-17 

John  W.  Conroy;   authority  to  include  service  as 

director  of  disaster  corps  in  compilation  of  seniority 

credits  for  promotional  examination  to  captain  of 

police  65-28 
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-E-  Year  1965 

Opinion  No 

EXAMINATION 

Probation  officer        see  above  65-26 

Promotional;   charter  §li|6;  seniority  credits  for 
years  of  service  on  taking  examination  not  allowed 
for  periods  that  fire  department  member  Is  on  dis- 
ability retirement  65-6 

EXCEPTION 

I^eildence;      validity  of   departmental  exception  to 

residential   requirements  65-II4-A 

EXEMPTION 

Ordinances;   cities  and  counties  from  each  other's 

building  and   zoning  ordinances  65-2? 

Public   records;      power  of  grand   jury  to  subpoena 

assessor's   records  65-22 

EXPIRATION 

Non- conforming   use;      zoning;    variance   application  for 
removal   of   time   limit   specified  in   §l53(t))   of  plan- 
ning  code  65-25 

EXTENSION 

Catle  car  line;   power  of  public  utilities  commis- 
sion to  extend  Powell-Bay  cable  car  line  without 
charter  amendment  65-lB 

Mezianlnes;   proper  for  city  to  seek  federal  grant 

of  funds  to  extend  mezzanines  and  develop  transit 

plazas  in  connection  with  Market  Street  subway 

stations  of  EARDT  65-36A 
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-P-  Year  1965 

Opinion  No 

FAIR-PLAY   CORPORATION 

Advertising;   Jurisdiction  of  art  coramiasion  over 

advertising  to  be  placed  on  scoreboards  at  Kezar 

Stadium  65- 7A 

FEDERAL  GRANT 

Housing  and  urban  development  act  of  1965;  federal- 
ly assisted  concentrated  code  enforcement  program; 
possible  conflicts  between  city  charter  and  regula- 
tions adopted  by  administrator  to  implement  act  65-U2A 


FEES 


Municipal  railway;      building  permits  and  fees; 
construction  perfonned  by  railway  and   its   contrac- 
tors 65-27 


FILE  203-63-2 

Parking  citation;   legality  of  issuance  of  a  cita- 
tion for  each  and  every  hour  a  vehicle  remains  parked 
in  a  parking  meter  zone  65-5A 

FINANCE.  REVENUE  AND  TAXATION  COMMITTEE 

Fiscal  procedures;   board  of  supervisors  creation 

of  department  to  review  procedures;  your  file  271-65      65-U5A 


FINE 


Parking;   local  regulation  thereof  re  parking  In 

fire  hydrant  zone  65-15A 


FIRE  CODE 

Section  336;   constitutionality  of  former  fire  code 
section  336  (proposed  58«09  of  new  fire  code)  limit- 
ing repair  services  permitted  in  gasoline  service 
stations  65-5 

FIRE  HYDRA-NT 

Parking  see  above  65-15A 

FIREMEN 

Arbitration;  power  of  board  of  supervisors  to  enact 
an  ordinance  granting  San  Francisco  firemen  arbitra- 
tion rights  65-15 

Suspension;   charter  §155  pending  trial  and  hearing 

by  commission  65-3 

FISCAL  PROCEDURES 

Budget  see  above  65-i45A 
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-P-  Year  1965 

Opinion  No 

FISHERMANS'  WHARF 

Cable  car  line;   power  of  public  utilities  commis- 
sion to  extend  Powell-Eay  cable  car  line  without 
charter  araendment  65-lB 

FLAG  POLE 

Memorial  court;   United  Nations  flag  in  court  be- 
tween opera  house  and  veterans  building;  jurisdic- 
tion and  procedure  65-U8A 

FORFEITURE 

t>am  Stern;  employment  status  of  deputy  clerk  of 

municipal  court  after  having  entered  plea  of  guilty 

to  a  bribery  charge  under  §68  of  the  penal  code  65-30A 


FORM 


Resolution  no   7U2-6i|   and  no   6-65;      validity   and 

regularity  of  adoption  65-U 


FORT   Fv^NSTON 

Sale;      may  Fort  Punston  be   aold  to   state    for  recrea- 
tional  and  park  purposes  without  vote   of   the   elector- 
■  ate;   whether  proceeds   deposited  as  bond  funds  65-lA 

FOUNDATION 

Brundage  and  Oakea;   responsibility  and  liability 
of  trustees  of  the  de  Young  Museum  jointly  and  sev- 
erally for  valuable  material  on  loan  to  the  museum       65-23 

FREE  MONEY 

Definition  see  65-lU 

"FREE  TRANSPORTATION" 

Wax  Museum;   proposed  "free  transportation"  to  and 

from  wax  museum;  applicability  of  police  code  §1075 

thereto;  your  file  H76  65-i|9A 

FREEV-'AYS 

Board  of  supervisors  re;  powers  of  board  with  re- 
lation to  the  construction,  design  and  location  of 
state  freeways  65-20A 

Poinds;   use  of  funds  which  are  or  may  be  available 
for  freeway  construction  in  San  Francisco  for  demo- 
lition and  reconstruction  of  the  embarcadero  free- 
way 65-lU 
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-F-  Year  1965 

Opinion  No 

FRINGE  BENEFITS 

Differentials;   wage  schedule  certification  for 
municipal  railway  personnel;  premium  pay  differ- 
entials 65-10 

FmjcnoNS 

Inspectors;   transfer  of  personnel  and  functions 

from  the  bureau  of  sanitation  and  housing,  in  the 

department  of  public  health  to  the  bureau  of  build- 

ind  Inspection  in  tne  department  of  public  works         65-2 

FUNDING 

De^ath  benefits;   proposed  increase  in  death  benefits 

for  retired  persons  65-12A 

EARDT;   proper  for  city  to  seek  federal  grant  of  to 

extend  station  mezzanines  and  develop  transit  plazas 

in  connection  with  Market  Street  subway  stations 

of  BARDT  65- 36a 

Bequest;   propriety  of  contemplated  use  of  alleged 

surplus  funds  from  Anna  E.  Waden  bequest  65-20 

Fort  Funston  see  above  65-lA 

Freeway  construction     see  above  65-lU 

OASDI;   charter  section  165.6(b);  inclusion  of  con- 
tributions for  hospital  Insurance  in  determining 
amount  of  normal  reduction  from  contributions  65-46A 

Retirement;  proposed  charter  amendment  relating 

to  retirement  benefits;  effect  on  present  benefits 

and  funds  in  retirement  system  65-16 


FUNDS 


FIRE  COMMISSION  Year  1965 

Opinion  No 

AREITRATION  RIGHTS 

Ordinance ;   power  of  board  of  supervisors  to  enact 
an  ordinance  granting  San  Francisco  firemen  arbitra- 
tion rights  65-15 

SUSPENSION 

Charter  §155?   suspension  of  firemen  pursuant  to 
^155  of  charter  pending  trial  and  aearlng  by  commis- 
sion 65-3 


see  also 
Fire  Department 


I 
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FIRE  DEPARTMENT  Year  196$ 

Opinion  No 

BUILDING  PERMITS 

Approval;   authority  of  department  to  approve 

building  permit  applications  Involving  four  floors 

of  occupancy  In  wood  frame  buildings  65-17A 

DISABILITY 

Charter  §11+6;   seniority  credits  for  years  of  ser- 
vice on  taking  promotional  examinations  not  allow- 
ed for  periods  that  department  member  Is  on  disabil- 
ity retirement  65-6 


see  also 
Fire  Commission 


-G-  Year  19^5 

Opinion  No 

GASOLINE  STATIONS 

"     Repairs;   constitutionality  of  former  fire  code  §33^ 
(proposed  §8.09  of  new  fire  code)  limiting  repair 
services  permitted  in  gasoline  stations  ^5-5 

GILMORE  V,  COUNTY  OF  LOS  ANGELES 

Analysis;   powers  and  functions  of  the  board  of  super- 
visors sitting  as  a  county  board  of  equalization  with 
relation  to  assessment  procedures  fe5-21A 


GOLDEN  GATE  TOTOS.  INC 


Permits;   police  commission;  sightseeing  bus  permits; 

solicitor's  license;  applicability  of  police  code 

provisions  to  unlicensed  sightseeing  bus  operations        65-19 

600"  COURSES 

Leases;   recreation  and  park  commission  Jurisdiction 

to  lease  golf  courses  65-38A 

GOVERN KENT  CODE  §835 

Tort  liability;   BARDT;  law  as  to  liability  for  ac- 
cidents or  catastrophes  which  may  occur  during  or  af- 
ter construction  of  subway  system  by  BARDT  65-31+A 

§13U08'5;   purchaser  of  supplies;  can  State  make  pur- 
chases on  behalf  of  the  city  and  county  and  the  school 
district  65-13A 

§27U91.i|5;   scientific  research;  does  §2714.91.^5  permit 

coroner  to  provide  human  tissue  to  institutions  for 

research  purposes  65-28A 

GRANTS 

BARDT;   proper  for  city  to  seek  federal  grants  of 
funds  to  extend  station  mezzanines  and  develop  tran- 
sit plazas  in  connection  with  Market  Street  subway 
stations  of  BARDT  65-36A 

Housing  and  urban  redevelopment  act  of  1965;  federal- 
ly assisted  concentrated  code  enforcement  program; 
possible  conflicts  between  city  charter  and  regula- 
tions adopted  by  administrator  to  implement  act  65-U2A 

GPAY  LINK.  INC 

Permits;   sightseeing  bus  permits;  solicitor's 

license;  applicability  of  police  code  provisions 

to  unlicensed  sightseeing  bus  operations  65-19 


-G-  Year  1965 

Opinion  No 

GRIEVANCES 

""     Firemen  J   power  of  board  of  supervisors  to  enact  an 
ordinance  granting  San  Francisco  firemen  arbitration 
rights  45-15 


GENERAL  MANAGER  OP  PUBLIC  UTILITIES  Year  19^5 

Oplnidn  No 


BID  PROCEDURE 


Airport  lands;   charter  §93;  application  of  bid  pro- 
cedure requirements  to  leases  of  airport  lands  and 
buildings  ^^_29 


GRAND  JURY  year  1965 

Opinion  No 


ASSESSOR 


Investigation;   power  of  grand  Jury  to  subpoena 

records  65-22 


-H- 


H20  LIEUTENANT 

Seniority  credit;   §114.^  of  the  charter;  seniority 
credits  for  years  of  service  on  taking  promotional 
examinations  not  allowed  for  periods  that  fire  de- 
partment member   is  on  disability  retirement 


HEARING 


Sealing  of  records;  juvenile  court  records  of  ar- 
rests and  detentions  under  §781  of  the  welfare  and 
institutions  code 

Suspension;  policemen  and  firemen  pursuant  to  $155 
of  the  charter  pending  trial  and  hearing  by  commis- 
sion 


Year  1965 
Opinion  No 


65-4 


65- 8a 


65-3 


HOLDOVERS 

Evictions;   re-acquisitions  of  sub-sidewalk  space  on 
Market  Street  along  route  of  proposed  subway 

HOSPITAL  INSURANCE 

Social  security  act;   charter  5165.6(b);  inclusion  of 
contributions  for  hospital  in3xu*ance  in  determining 
amount  of  reduction  of  normal  contributions 

HOTELS 

Inspection;   transfer  of  personnel  and  functions  from 
the  bureau  of  sanitation  and  housing  in  the  department 
of  public  health  to  the  bureau  of  building  inspection 
In  the  department  of  public  works 

HOUSING  AND  URBAN  DEVELOPf'ffiNT  ACT  OF  1965 

'      Conflicts;   federally  assisted  concentrated  code  en- 
forcement program;  possible  conflicts  between  city 
charter  and  regulations  adopted  by  administrator  to 
implement  act 

HUMAN  TISSUE 

Scientific  research;   does  California  government  code 
§27U91.U5  permit  coroner  to  pi\)vide  human  tissue  to 
institutions  for  scientific  research 

HUSBAND 

Tax  indebtedness;   right  of  internal  revenue  service 
to  levy  on  earnings  of  wife  for  income  tax  Indebtedness 
of  husband 


65-9A 


65-U6A 


65-2 


65-U2A 


65-28A 


65-lOA 


L 


HEALTH  SERVICE  SYSTEM  Year  1945 

Opinion  No 


LIABILITY 


Second  coverage;   liability  of  Plan  I  where  employee 

has  coverage  under  another  group  plan  65-2A 


PRESUMPTION 


Injury  or  disease;   liability  when  employee  has  medi- 
cal condition  walch  carries  a  legal  presumption  that 
it  Is  Incurred  in  line  of  duty  65-9 


HETCH  HETCHY  POWER  4  UTILITIES  ENGINEERING 

BUREAU  Year  1945 

Opinion  No 

BUREAU  OF  BUILDING  INSPECTION 

'      Municipal  railway;   jurisdiction  of  bureau  of  build- 
ing inspection  over  municipal  railway  or  its  contrac- 
tors regarding  construction  performed  by  municipal 
railway;  building  permits  and  fees  t$-27 


HOUSING  AUTHORITY 


COOPERATION  AGREEMENT 

Validity  of  proceedings;   housing  authority  and  city 
and  county  of  San  Francisco 

RESOLUTION   NO  TU^-^U 

Validity  and  regularity  of  adoption 


Year  19^5 
Opinion  No 

65-11 
65-U 


HTJMAN  RIGHTS  COMMISSION  OF 

SAN  FRANCISCO  Year  19^5 

Opinion  No 

SENATE   BILL  NO   9^0 

""  Real   estate    licenses;      effect   on  hximan   rights   coramis- 

sion  ordinance  45-214 


-I-  Year  19^5 

Opinion  No 

ILL  HEALTH 

'      Residence;   permission  to  live  outside  of  the  city 
of  San  Francisco;  authority  of  retirement  board  to 
require  employees  to  maintain  a  voting  residence  in 
San  Francisco  ^5-1 

lyiMUNITY 

'     DTscretionary;   responsibility  and  liability  of  trus- 
tees of  the  de  Young  Memorial  Museum  for  valuable 
material  on  loan  to  the  museum  ^5-23 

IMPA IRMENT 

Access;      liability   for   injuries  resulting   from   impair- 
ment     of  access   to  abutting  property  65-22A 

IMPROVEMETT 

Street  see   above  45-22A 

INCOME  TAX 

Levy;   right  of  Internal  revenue  service  to  levy  on 

earnings  of  wife  for  Income  tax  Indebtedness  of 

husband  45-lOA 

INCREASE 

De"ath  benefits;      funding   of  proposed   Increase    in 

death  benefits  for  retired  persons;    administrative 

code    §lb.80  45-12A 

Traffic  fine;      legality   of   issuance   of  a   citation 

for   each  and  every   hour  a  vehicle   remains  parked   in 

a  parking  meter   zone;    file   203-^3-2  ^5-5A 

INCFJII^NTS 

William  F.  Murphy;      meaning  of   "in   the    continuity    of 

employment"  ^S-llA 

INDEBTEDNESS 

Income   tax  see   also  45-lOA 

INDIGENTS 

Legal  representation;  compensation  of  counsel  appoint- 
ed to  represent  indigents  before  the  juvenile  court; 
petitions  arising  under  ^400(a)  welfare  and  institu- 
tions code  45-4A 

INFORMATION 

Employee;   sealing  of  juvenile  court  records  of  arrests 

and  detentions  under  §78l  of  the  welfare  and  institutions 

code  45-9A 


-I-  Year  19^5 

Opinion  No 

INGRESS,  EGRESS 

Bancroft  Avenue;   rights  of  abutting  property  owner  ^5-3A 

INJITRIES 

Presumption;   health  service  system;   liability  when 
employee  has  medical  condition  vh  Ich  carries  a  le- 
gal presumption  that  It  is  incurred  in  line  of  duty  45-9 

Road  races;   Candlestick  Park;  liability  for  Injur- 
ies arising  therefrom  65-27A 

Street  improvement;   liability  for  Injuries  result- 
ing from  irapaimient  of  access  to  abutting  property  45-22A 

INSPECTION 

Transfer;   personnel  and  functions  of  the  bureau  of 

sanitation  and  housing  in  the  department  of  public 

health  to  the  bureau  of  building  Inspection  in  the 

department  of  public  works  45-2 

INSUBORDINATION 

Section  157;  alleged  campaign  activities  of  city  em- 
ployees; possible  violation  of  §157;  responsibilities 
of  civil  service  and  department  heads  65-l;lA 

INSURANCE 

BARDT;      law  as   to  liability   for  accidents   or   catas- 
trophes which  may   occur  during  or  after  construction 
of   subway    system  by   BARDT  45-3UA 

Brundage  collection       see  above  45-23 

Union;   liability  of  health  service  system,  plan  I 

where  employee  has  coverage  under  another  group  plan  45-2A 

IHTERNAL  REVENUE  SERVICE 

Earnings  see  above  45-lOA 

INTERPRETATION 

Civil  rights  act  of  19414;   application  to  charter  and 

state  law  pertaining  to  employment  of  "citizens  of  the 

United  States";  meaning  of  phrase  "national  origin"  as 

used  in  rights  act  45-lflA 

INVESTIGATION 

Assessor;   power  of  grand  jury  to  subpoena  assessor's 

records  45-22 

Scientific;  does  California  government  code  §27i+91.l4.5 
permit  coroner  to  provide  human  tissue  to  institutions 
for  scientific  research  45-28A 


-I-  Year  19^5 

Opinion  No 


ISSf^ANCE 


Parking  citation;   legality  of  Issuance  of  a  citation 

for  each  and   every  hour  a  vehicle   reniAlns   parked   In 

a  parking  meter   zone;    file   no   203-^3-2  ^5-5A 


-J-  Year  19^5 

Opinion  No 

JUNIOR  CHAMBER  OF  COMIIERCE 

"     Road  races;   Candlestick  Park;  liability  of  city  for 

Injuries  arising  therefrom  45-27A 

JURISDICTION 

Art  Conunlsslon;   advertising  to  be  placed  on  score- 
boards at  Kezar  Stadium  45-7A 

Bureau  of  building  inspection;   jurisdiction  of  bureau 

over  municipal  railway  or  its  contractors  regarding 

construction  performed  by  railway;  building  permits 

and  fees  45-27 

Chinese  cultural  center;  jurisdiction  of  board  of 
supervisors  respecting  proposed  center  in  western 
addition  approved  redevelopment  area  A-2  45-39A 

Recreation  and  park  commission;   lease  of  golf  courses      65-38A 

JUVENILE  COURT 

Examination;   psychiatric  evaluation  in  juvenile 

court  probation  officer  examination  as  confidential 

Information  of  civil  service  commission  not  subject 

to  inspection  ^S-^^ 

Indigent  aid;   compensation  of  counsel  appointed  to 

represent  Indigents  before  juvenile  court;  petitions 

arising  under  §600(a)  welfare  and  institutions  code         45-4A 

Records;  sealing  of  records  of  arrests  and  deten- 
tions under  §7^1  of  the  welfare  and  institutions 
code  b5-8A 


-K-  Year  1945 

Opinion  No 

g:ZAR   STADIUM 

Scoreboards;   jurisdiction  of  art  commission  over 

advertising  to  be  placed  on  scoreboards  at  stadium  45-7A 


-L-  Year  1965 

Opinion  No 

LABOR  CODE  SECTION  19UU 

Aliens;   exception  to  prohibition  to  employment 

of  aliens;  operating  room  nurses  at  £an  Francisco 

General  Hospital  65-31 

LAKE   KxEHCET) 

Brandeis  Day  School;   lease  of  Lake  Merced  tract; 

legal  requirements  65-33A 

LANDS 

Airport;   charter  §93 >  application  of  bid  procedure 
requirements  to  airport  lands  and  buildings  65-29 

LEASE  AGREEMENT 

City  and  county  and  State  of  California;   Palace  of 
Fine  >irts;  management  and  operation  by  recreation 
and  park  commission;  assistance  by  private  organiza- 
tion 65-UOA 

LEASES 

Airport  lands  see  above  65-29 

Candlestick  Park;  recreation  and  park  commission  taay 
legally  lease  a  portion  of  the  parking  lot  for  drive- 
in  taeater  purposes  65-7 

Golf  courses;   recreation  and  park  commission  Juris- 
diction to  lease  golf  courses  65-38A 

Lake  Merced  tract       see  above  65-33A 

Park  property;   Jurisdiction  of  recreation  and  park 
commission  relative  to  use  of  squares  for  conduct 
of  a  carnival  without  the  approval  of  the  board  of 
supervisors  65-l+t4.A 

War  Memorial;   site  for  United  Nations  flag  pole; 

Jurisdiction  a  nd  procedure  65-i43A 

LEAVE  OF  ABSENCE 

John  Vv .  ^nroy;   director  of  diaastor  corps;  author- 
ity to  Include  service  as  said  director  in  compila- 
tion of  seniority  credits  for  promotional  examination    65-28 

LEGAL  Aro 

Minors;   compensation  of  counsel  appointed  to  represent 

Indigents  before  Juvenile  court;  petitions  arising 

under  §600(a)  welfare  and  Institutions  code  65-6A 


i:'-?'-" 
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-L-  Year  19 6S 

Opinion  No 

LEGALITY 

Bonds;   Issuance;  preparation  and  procedure; 

retention  of  counsel  65-14.7A 

Cash  award;   may  city  legally  provide  cash  awards 

to  municipal  railway  operators  for  safe  driving 

records  65-8 

Parking  ordinance;   Issuance  of  a  citation  for  each 
and  every  hour  a  veaicle  remains  parked  in  a  park- 
ing meter  zone;  file  203-63-2  65-5A 


LEVY 


Income  tax;   right  of  Internal  revenue  service  to 

levy  on  earnings  of  wife  for  income  tax  indebtedness 

of  husband  65-lOA 

LIABILITY 

BARDT;   law  as  to  liability  for  accidents  or  catas- 
trophes which  may  occur  during  or  after  construction 
of  subway  system  by  BARDT  65-314-A 

Health  service  system;   plan  I  where  employee  has 

coverage  under  smother  group  plan  65-2A 

Injury  or  disease;   health  service  system;  liability 

when  employee  has  medical  condition  which  carries 

a  legal  presumption  that  it  is  incurred  in  line  of 

duty  65-9 

Road  races;   Candlestick  Park;  liability  of  city 

for  injuries  65-27A 

Street  improvement;   injuries  resulting  from  impair- 
ment of  access  to  abutting  property  65-22A 

Trustees;   de  Young  Memorial  museum;  valuable  mater- 
ial on  extended  loan  from  Avery  Brundage  and  Roscoe 
and  Margaret  Oakes  foundation  65-23 

LIBRARY 

ffnna  E.  Waden  bequest;   propriety  of  contemplated 

use  of  alleged  surplus  funds  from  bequest  65-20 

Note  cards;   printing  and  sale  of  note  cards  by  the 

San  Francisco  Public  Library  65-35A 
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-L-  Year  1965 

Opinion  No 

LICENSES 

Civil  engineer;   civil  service  commission  requlr- 
raent  that  applicants  for  civil  engineers'  examina- 
tion must  acquire  license  within  two  years  after 
certification  is  not  proper  exercise  of  authority        65-17 

No-charge  bus;  proposed  "free"  transportation  to 
and  from  wax  museum;  applicability  of  police  code 
§1075  thereto;  your  file  no  H76  65-49A 

Personal  privileges;   jurisdiction  over  parking  and/ 

or  removal  of  vehicles  on  a  structure  erected  upon 

Macondray  Lane  between  Leavenworth  and  Jones  Streets     65-18 

Real  estate;   senate  bill  no  9^0*  relating  to  real 
estate  licenses;  effect  upon  human  rights  commission 
ordinance  65-21+ 

Solicitors;   police  commission;  sightseeing  bus 

permits;  applicability  of  police  code  provisions 

to  unlicensed  sightseeing  bus  operations  65-19 

LIMITATIONS 

Civil  service  ccwaraission 

see  above  65-17 

Demolition;  use  of  funds  which  are  or  may  be  avail- 
able for  freeway  consti»uction  in  San  Francisco  for 
demolition  and  reconstruction  of  the  embarcadero 
freeway  65-11+ 

Modification  of  benefit;   proposed  charter  amendment 

relating  to  retirement  benefits;  effect  on  present 

benefits  and  funds  in  the  retirement  system  65-16 

Recreation  and  park  commission 

see  above  65-38A 

Repairs;      constitutionality   of  former  fire   code 
§336    (proposed   §8.09  of  new   fire   code)    limiting  re- 
pairs  service   permitted   In  gasoline   service    stations  65-5 

Variance;      zoning;    non-conforming  use;    application 

for  removal    of   time   limit    specified   in    §l53(t))    of 

the   planning   code  65-25 
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-L-  Year  1965 

Opinion  No 

LIMITATIONS 

Years  of  service;   §1^6;  seniority  credits  for 
years  of  service  on  taking  promotional  examination 
not  allowed  for  periods  that  fire  department  mem- 
ber is  on  disability  retirement  65-6 

L I  iM  I  TED  TENURE 

Aliens  see  above  65-31 

Ordinance  no  6532;   effect  on  §li4.5.1(  limited  tenure 
appointments)  when  board  of  supervisors  repeals  or- 
dinance no  6532  65-21 

LOAN 

Brundage  collection      see  above  65-23 

Low  rent  housing;   validity  and  regularity  of  adop- 
tion of  resolutions  no  7k^-^k   and  no  6-65  65-1+ 

Rehabilitation;   housing  and  urban  development  act 
of  1965;  federally  assisted  concentrated  code  enforce- 
ment program;  possible  conflicts  between  city  charter 
and  regulations  adopted  by  administrator  to  implement 
act  65-1+24 

LOCAL  AGENCY 

Definition;   compliance  with  county  and  city  building 

and  zoning  ordinances  65-2? 

LOCATIONS 

Freeways;  powers  of  board  of  supervisors  with  re- 
lation to  the  construction,  design  and  location  of 
state  freeways  65-20A 

LOW  RENT  HOUSING 

Loans  see  above  65-4 
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-M-  Year  1965 

Opinion  No 

MACONDRAY   LAME 

Parking;   jurisdiction  over  parking  and/or  removal  of 

vehicles  on  a  stiructure  erected  upon  Macondray  Lane 

between  Leavenworth  and  Jones  Streets  65-18 

MAINTENANCE 

Brundage  collection;   responsibility  and  liability  of 
trustees  of  the  M.H,  de  Young  Memorial  Museum  jointly 
and  severally  for  valuable  material  on  loan  to  the 
Musevun  from  Avery  Brundage  and  Roscoe  and  Margaret  Oakes 
foundations  65-23 

MANAGEMEI^ 

Palace  of  Fine  Arts;   assistance  In  management  and 
operation  of  Palace  of  Fine  Arts  by  private  organiza- 
tion 65-l|OA 

MA RilET  STREET 

Sub- sidewalk;   re-acquisition  of  space  on  Market  Street 

along  route  of  proposed  subway  65- 9A 

MARKET  STREET  SUBWAY 

Design;   legal  rights  of  board  of  supervisors  In  nego- 
tiations with  BARDT  on  design  and  construction  of 
subway  65-29A 

Funds;   proper  for  city  to  seek  federal  grant  of 

funds  to  extend  station  mezzanines  and  develop  transit 

stations  in  connection  with  subway  stations  of  BARDT       65-36A 

MASTER  PLAN 

l"     Maintenance;   authority  of  board  of  supervisors  to  dele- 
gate duty  of  maintaining  master  plan  from  city  planning 
commission  to  redevelopment  agency;  scope  of  gener- 
al neighborhood  renewal  plan  study  65-16A 

■MATERIALS  LIST 

Publication;  use  of  city  seal  on;  bureau  of  building 

inspection  65-i|3A 

MEDICAL  CENTER  PONDS 

Counsel;   retention  of  Orrick,  Dahlqulst,  Herrington 

and  Sutcllffe;  preparation  and  procedures  in  issuance 

of  bonds  65-U74 

MEDICAL  CONDITION 

Presumption;  health  service  system;  liability  when 
employee  has  condition  which  carries  a  legal  presump- 
tion that  it  is  incurred  in  line  of  duty  65-9 


-M-  Year  1965 

Opinion  No 

iMEKORIAL  CQTJRT 

Flag  pole;  United  Nations  flag  pole  in  memorial 
court  between  opera  house  and  veterans  building; 
Jurisdiction  and  procedure  65-1|8A 

MEZZANINES 

BARDT  see  above  65-36A 

MINORS 

Legal  aid;   compensation  of  counsel  appointed  to  rep- 
resent indigents  before  Juvenile  court;  petitions 
arising  under  §600(a)  welfare  and  institutions  code      65-6A 

MISCELLANEOUS  EMPLOYEE 

Retirement  plan;   legality  of  active  miscellaneous 
employee  who  is  qualified  for  service  retirement  but 
does  not  now  seek  to  retire,  being  able  to  select  a 
retirement  optional  payment  plan  to  become  effective 
at  date  of  his  deata  or  at  date  of  compulsory  retire- 
ment 65-13 

MISCONDUCT 

Policemen,  firemen;   suspension  of  policemen  and 

firemen  pursuant  to  §155  of  the  charter  pending  trial 

and  hearing  by  the  commission  65-3 

MISSISSIPPI  STREET 

Improvements;   liability  of  city  for  injuries  result- 
ing from  impairment  of  access  to  abutting  property       65-22A 

MUNICIPAL  AFFAIR 

Definition;   printing  and  sale  of  note  cards  by  the 

San  Francisco  Public  Library  65-35A 

MURPHY,  WILLIAM  F 

Seniority  Increments  65-llA 

MUSEUM 

Allyne  property;   extent  of  authority  of  recreation 
and  park  commission  to  permit  use  of  building  for  an 
historical  display  or  museum  65-25A 

"free"  transportation;  proposed  no-charge  bus  to  and 

from  Wax  Museum;  applicability  of  police  code  51075 

thereto;  your  file  no  H76  65-U9A 


M.H.  de  YOUNG  MEMORIAL  MUSEUM 


rRUSTEES 

Responsibility;   liability  of  trustees  of  museum  Joint- 
ly and  severally  for  valuable  material  on  loan  from 
Avery  Erundage  and  Roscoe  and  Margaret  Cakes  founda- 
tions 


Year  1965 
Opinion  No 


65-23 
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MAYOR  Year  1965 

Opinion  No 

ALIENS 

Employment;   authority  of  Mayor  to  suspend  a  portion 

I  of  §7  of  the  charter  relative  to  employment  of  aliens 
In  time  of  emergency  and  authority  of  city  and  county 
to  employ  aliens  as  operating  room  nurses  65-31 

ALLYNE  PROPERTY 

Use;   extent  of  authority  of  recreation  and  park 
commission  to  permit  use  of  building  for  an  histor- 
ical museum  of  early  San  Francisco  65-25A 

ART  COMMISSION 

Removal;   Mayor's  power  of  removal  of  member  65-31A 

BUILDING  PERMIT 

'     Approval;   authority  of  fire  department  to  approve 
building  permit  applications  Involving  four  floors 
I      of  occupancy  in  wood  frame  buildings  65-17A 

FORT  FtlNSTON 

r  Sale;   ^may  Fort  Funston  property  be  sold  to  state  for 

'      recreation  and  park  pxirposes  without  vote  of  the 

electorate;  whether  proceeds  deposited  as  bond  funds        65-lA 

RESIDENCE 


Exceptions;      individual  exceptions;   validity  of  de- 
partmental  exceptions  65-II4.A 

ROAD  RACES 

Candlestick  Park;      liability  of  city  for  injuries 

therefrom  65-27A 


MtlNICIPAL  RAILWAY  Year  1965 

Opinion  No 

AWARDS 

Safety  records;   may  city  legally  provide  cash  awards 
I     to  municipal  railway  operators  for  safe  driving  records      65-8 

BUREAU   OF   ETJILDING    INSPECTION 

""    Jurisdiction;   construction  performed  by  municipal  rail- 
way and  its  contractors;  building  permits  and  fees  65-27 

DIFFERENTIALS 

Reference  schedules;  wage  schedule  certifications  for 

railway  employees;  premium  pay  differentials  in 

schedules  65-10 


-N-  Year  1965 

Opinion  No 

"NATIONAL  ORIGIN" 

Definition;   interpretation  of  the  federal  civil  rights 

act  of  19614  as  it  applies  to  the  San  Francisco  charter 

and  state  law  pertaining  to  employment  of  "citizens  of 

the  United  States";  meaning  of  phrase  "national  origin" 

as  used  in  the  rights  act  65-18A 

NEIGHBORHOODS 

Renewal  plans:   authority  of  board  of  supervisors  to 

delegate  duty  of  maintaining  master  plan  from  city 

planning  commission  to  redevelopment  agency;  scope 

of  general  neighborhood  renewal  plan  study  65-16A 

NOTE  CARDS 

Sale ;   printing  and  sale  of  note  cards  by  San  Francisco 

Public  Library  65-35A 

"NOTICE  OF  LEVY" 

Income  taxes;   right  of  internal  revenue  service  to 

levy  on  earnings  of  wife  for  Income  tax  indebtedness 

of  husband  65-lOA 


-0-  Year  1965 

Opinion  No 

OCCUPANCY 

Wood  frane  buildings;   authority  of  fire  department 
to  approve  building  permit  applications  Involving 
four  floors  of  occupancy  in  wood  frame  buildings  65-17A 

see  also  65-21+A 

1050  GREEN  STREET 

Parking;   Jurisdiction  over  parking  and/or  removal  of 

vehicles  on  a  structure  erected  upon  Macondray  Lane 

between  Leavenworth  and  Jones  Streets  65-18 

OPERATING  ROOM  NURSES 

Aliens;   authority  of  Mayor  to  suspend  a  portion  of 

§7  of  the  charter  relative  to  employment  of  aliens 

in  time  of  emergency  and  authority  of  city  and  county 

to  employ  aliens  as  operating  room  nurses  65-31 

OPERATION 

Palace  of  Fine  Arts;   recreation  and  park  department; 

assistance  by  private  organization  65-40A 

OPTION 

Contributions;   charter  §165. 6(b);  Inclusion  of  con- 
tributions for  hospital  Insurance  in  determining 
amount  of  reduction  of  normal  contributions  65-U6A 

OPTIONAL  PAYMENT  PLAN 

Retirement;   legality  of  active  miscellaneous  employee 

who  is  qualified  for  service  retirement  but  does  not 

now  seek  to  retire,  being  able  to  select  an  optional 

payment  plan  to  become  effective  at  date  of  his  death 

or  at  date  of  compulsory  retirement  65-13 

ORDINANCE 

Arbitration  rights;  power  of  board  of  supervisors 
to  enact  an  ordinance  granting  San  Francisco  fire- 
men arbitration  rights  65-15 

City  seal;   use  of  city  seal  on  approved  materials 

list  65-U3A 

Human  rights  commission;   senate  bill  no  91+0  relating 
to  real  estate  licenses;  effect  upon  human  rights  com- 
mission ordinance  65-2I4. 

Purchasing;   can  state  make  purchases  on  behalf  of 
the  city  and  county  and  the  school  district;  govern- 
ment code  §13U08,5  and  title  2,  California  Admin- 
istrative code  ':UB95-1895.16  65-13A 
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-0-  Year  1965 

Opinion  No 

ORDINANCE 

Redevelopment;   proposed  charter  anendraent  requiring 
approval  of  electorate  before  any  urban  renewal  or 
redevelopment  project  can  become  effective  65-19A 

Retirement  benefits;   proposed  charter  amendment  re- 
lating to  benefits;  effect  on  present  retirement 
benefits  and  funds  in  retirement  system  65-16 

ORDINANCE  6532 

Limited  tenure  appointments;   effect  on  charter 

§li|.5«l  when  board  of  supervisors  repeals  ordinance 

6532  65-21 

ORIGIN 

Bond  counsel;   Qrrick,  Dahlquist,  Herrlngton  and 
Sutcliffe;  retention  of  counsel;  preparation  and  pro- 
cedure in  issuance  of  bonds;  your  file  no  277-65-5       65-U7A 

ORRICK.  DAHLQUIST,  HERRI NGTON  &  SLTCLIFI-'E 

Bond  counsel  see  above  65-U7A 
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-P-  Year  1965 

Opinion  No 

PALACE    OF   FINE   ARTS 

Kanageraent;   operation  by  recreation  and  park  com- 

misalon;  assistance  by  private  organization  65-I4.8A 

PARKING 

?urb;   parking  close  to  curb  and  double  parking; 
whether  provisions  of  §5U  of  the  traffic  code  relat- 
ing to  parking  have  been  pre-empted  by  provisions  of 
the  vehicle  code  65-UA 

Continuous;   legality  of  Issuance  of  a  citation  for 

each  and  every  hour  a  vehicle  remains  In  a  parking 

meter  zone;  file  203-63-2  65-5A 

Fire  hydrant;   local  regulation  thereof  65-15A 

Macondray  Lane;  jurisdiction  over  parking  and/or  re- 
moval of  vehicles  on  a  structure  erected  on  Macondray 
Lane  65-18 

PARKING  LOT 

t)r ive- in- theatre ;  recreation  and  park  commission  may 
legally  lease  a  portion  of  the  parking  lot  in  Candle- 
stick  Park   for   drlve-ln- theatre   purposes  65-7 

PARTICIPATION  AGREEIffiNT 

Road  races;      Candlestick  Park;    liability   of  city  for 

Injuries  arising  therefrom  65-27A 

TAYl-XntS 

Indigent  counsel;   compensation  of  counsel  appointed 
to  represent  Indigents  before  juvenile  court;  peti- 
tions arising  under  f;600(a)  welfare  and  institutions 
code  65- 6A 

Injury  or  disease;   liability  when  equployee  has  med- 
ical condition  which  carries  a  legal  presumption 
that  it  is  incurred  In  line  of  duty  65-9 

PEACE  OFFICER 

Authority;   status  of  821+0  institution  security  work- 
ers at  6an  Francisco  General  Hospital  re  making  arrests 
and  doing  allied  police  duties  65-30 

PERMITS 

Building;   authority  of  fire  department  to  approve 
permit  applications  involving  four  floors  of  occupan- 
cy in  wood  frame  buildings  65-17A 

see    also  65-2i|A 


.  LA  -i.  M  -w* 


hO  "ii^ 


IV 


^I 


-    3 


-u 


?3 


-p- 


PERMITS 

Carnival;   Jurisdiction  of  recreation  and  park  com- 
mlaalon  relative  to  use  of  squares  for  conduct  of 
carnival  without  the  approval  of  the  board  of  super- 
visors 

Municipal  railway;   Jurisdiction  of  bureau  of  build- 
ing Inspection  over  municipal  railway  and  its  con- 
tractors regarding  construction  performed  by  railway; 
permits  and  fees 

No-charge  bus;   proposed  "free"  transportation  to  and 
from  wax  museum;  applicability  of  police  code  §1075 
thereto;  your  file  no  H76 

Occupancy;   Inspection  of  apartments,  etc;  transfer 
from  bureau  of  sanitation  and  housing  in  the  depart- 
ment of  public  health  to  bureau  of  Inspection  in  the 
department  of  public  works 

Sightseeing  bus;   police  commission;  solicitor's 
license;  applicability  of  police  code  provisions  to 
unlicensed  sightseeing  bus  operations 

PEPJ-lIT  APPLICATIONS 

Recisslon;   power  of  planning  commission  to  reconsi- 
der resolution 

PLAN  I 

Liability;   employee  having  coverage  under  another 
group  plan 

PLAN  II 

design  competition;   awards  for  winning  design  cannot 
be  paid  if  contract  conditions  are  not  met;  civic 
center  plaza 

PLATFORM  EMPLOYEES 

Awards;   may  the  city  legally  provide  cash  awards  to 
platform  employees  for  safe  driving  records 

Differentials;   wage  schedule  certifications  for 
municipal  railway  employees;  premium  pay  differen- 
tials in  reference  schedules;  charter  5l5l»3 


Year  1965 
Opinion  No 


POLICE  CODE 

51075;  no-charge  bus 

POLICE  DUTIES 

Security  workers 


see  above 
see  above 


65-U4A 

65-27 
65-U9A 

65-2 

65-19 

65-37A 

65-2A 

65-32A 

65-3 

65-10 

65-U9A 

65-30 
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h^r. 


OL-^ti 
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-P-  Year  1965 

Opinion  No 

POLICEMEN 

Suspension;   §155  of  charter  re  pending  trial  and 

hearing  by  commission  65-3 

Temporary  assignment;   can  chief  of  police  tempor- 
arily assign  personnel  to  classification  other  than 
that  for  which  they  are  certified  65-12 

POLITICAL  ACTIVTTTES 

City  employees;   alleged  campaign  activities  by   city 
employees;  possible  violation  of  §157;  responsibil- 
ities of  civil  service  and  department  heads  65-i4.1 

POWELL- EAY  CABLE  LINE 

Extension;   power  of  public  utilities  commission  to 

extend  car  line  without  charter  amendment  65-lB 

POV»ER 

City  planning  commission;   reconsideration  of 

resolution  65-37A 

Coroner;   does  California  government  code  §271+91  .US 
permit  the  coroner  to  provide  human  tissue  to  Insti- 
tutions for  scientific  research  65-28A 

Grand  jury;   power  of g  rand  jury  to  subpoena  assess- 
or's records  65-22 

Mayor;   power  of  removal  of  a  member  of  the  art  com- 
mission 65-31A 

Public  Utilities  see  above  65-lB 

PPE-EMPTION 

Human  rights  ordinance;   senate  bill  no  91+0  relating 

to  real  estate  licenses;  effect  upon  human  rights 

commission  ordlnan  ce  65-2l| 

Parking  laws  see  above  65-i^A 

PF-EMIUM  PAY 

Differentials;   wage  schedule  certifications  for 

municipal  railway  platform  employees  65-10 

PREMIUMS 

Group  Insurance;  liability  of  health  service  system 

plan  I  where  employee  has  coverage  under  another 

group  plan  65-2A 
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PRESERVATION 

Allyne  house;   California  Heritage  Council;  extent 
of  authority  of  recreation  and  park  commission  to 
permit  use  of  building  for  an  historical  display 


Year  1965 
Opinion  No 


or  museum  of  early  i^an  j 

f'rancisco 

65-25A 

PRESUMPTION 

Injury  or  disease 

see  above 

65-9 

PRIVATE  DRIVEWAY 
Definition 

see  above 

65-18 

PRIVATE  ORGANIZATION 

Palace  of  Fine  Arts 

see  above 

65-i+o 

PROBATION  OFFICER 

Psychiatric  evaluation;   examination 
information  of  civil  service  commissi 

as 
on 

CO 

no 

nfidential 
t  subject 

to  inspection 

PROCEDURES 

Assessments;  powers  and  functions  of  the  board  of 
supervisors  sitting  as  a  county  board  of  equaliza- 
tion with  relation  to  assessment  procedures 

Budget;   board  of  supervisors  creation  of  department 
to  review  fiscal  procedures;  your  file  no  271-65 

Purchasing;  can  state  make  purchases  on  behalf  of 
the  city  and  c  ounty  and  the  school  district 

PROCEEDS 

Port  Funston;   may  Fort  i"unston  be  sold  to  state  for 
,      recreational  purposes  without  the  vote  of  electorate; 
I      whether  proceeds  deposited  as  bond  funds 

PROHIBITION 

Permit  issuance;  Chinese  Cultural  Center;  prohibi- 
tion of  permit  to  construct  pending  rezonlng  of  the 
area  to  conform  with  redevelopment  plan  for  the  area 


PROPERTY 

Fort 


Funston 


see  above 


Improvement;   liability  for  injuries  resulting  from 
Impairment  of  access  to  abutting  property 

War  Memorial;   conveyance;  United  Nations  flag  pole; 
site  in  memorial  court  between  opera  house  and  veter- 
ans building;  jurisdiction  and  procedure 


65-26 

65-21A 
65-1^5A 
65-13A 

65- lA 

65-39A 
65- 1 A 
65-22A 

65-l|8A 
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-P-  Year  1965 

Opinion  No 

PROTEST 

A33es3raent3  see    above  65-21A 

PROVISIONS 

OASDI;   hospital  Insurance;  charter  §165. 6(b);  Inclu- 
sion of  contributions  for  hospital  Insurance  In  deter- 
mining amount  of  reduction  of  normal  contributions         65-U6A 

PSYCHIATRIC  EVALUATION 

Probation  officer        see  above  65-26 

PUBLICATION 

Material  lists;   bureau  of  building  inspection;  use 

of  city  s  eal  65-14.3 

PUBLIC  GDITVENIENCE  AND  NECESSITY 

No- charge  bus;   proposed  "free"  transportation  to  and 

from  wax  museum;  applicability  of  police  code  §1075 

thereto;  your  file  no  H76  65-U9A 

PUBLIC  DEFENDER 

Indigent  aid;   compensation  of  counsel  appointed  to 
represent  indigents  before  Juvenile  court;  peti- 
tions arising  under  §600(a)  welfare  and  institutions 
code  65-6A 

PUBLIC  FUNDS 

Design  competition        see  above  65-32A 

PUBLIC  LIBRARY 

Note  cards;   printing  and  sale  of  65-35A 

PUBLIC  PROPERTY 


Definition;   liability  after  construction  of  subway 

system  by  BARDT  65-3i4.A 

PUBLIC  RECORDS 

Assessor  see  a  bove  65-22 

PURCHASE 

ATlyne   property  see   above  65-25A 

PURCHASING 

Government    code    §13U08«5>    can    state   make   purchases 

on  behalf  of   the    city   and  county   and   school   district  65-13A 

PURPOSES 

TTty  seal  see  above  65-1+3 

Trust  see  above  65-I48A 
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POLICE  COMMISSION  Year  1965 

Opinion  No 

GOLDEN  GATE  TO^mS.  INC 

Permit;   solicitor's  license;  applicability  of 

police  code  provisions  to  unlicensed  sightseeing 

bus  operations  65-19 

SUSPENc^ION 

Section  155;   suspension  of  policemen  pursuant  to 

§155  of  the  charter  pending  trial  and  hearing  by 

the  commission  65-3 


see  also 
Police  Department 


!  T'E 


POLICE  DEPARTMENT  Year  1965 

Opinion  No 

JOHN  W.  CONROY 

Service  credits;   director  of  disaster  corps; 

authority  to  include  service  as  said  director  in 

compilation  of  credits  for  promotional  examination       65-28 


see  also 
Police  Commission 


PROJECT  MANAGER 
MARKET  STREET  DESIGN  TASK  FORCE  Year  1965 

Opinion  No 


ACCIDENTS 


Law  as  to  liability  for  accidents  or  catastrophes 

which  nay  occur  during  or  after  construction  of 

subway  by  EARDT  65-3i|A 


,5:. 


PUBLIC  HEALTH  DEPARTMENT  Year  1965 

Opinion  No 

SANITARIANS 

Transfer;   personnel  and  functions  from  the  bureau 
of  sanitation  and  housing  in  the  department  of  pub- 
lic health  to  the  bureau  of  building  inspection  in 
the  department  of  public  works  65-2 
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PUBLIC    irriLITIES  COMMISSION  Year   1965 

Opinion  No 

CABLE   CAR    LINE 

Extension;      power  of  commlaalon  to   extend  Powell-Bay 

cable    car  line   without   charter   arnendment  65-lB 

LEASES 

Bid  procedure;   charter  §93;  application  of  bid  pro- 
cedure requirements  to  leases  of  airport  lands  and 
buildings  65-29 

MUNICIPAL  RAILWAY 

Construction;   regulation  by  PUC;  §121  re  65-2? 


P<;-?>A 


EANCRQI'T   AVENUE 
Vacation; 

SANITARIANS 

Transfer; 


PUBLIC  WORKS  DEPARTMENT 


inverse  condenination  of  property 


Year   1965 
Opinion  No 

65-3A 


personnel  and  functions  from  the  bureau 
of  sanitation  and  housing  in  the  department  of  pub- 
lic health  to  the  bureau  of  building  inspection  in 
the  department  of  public  works 


65-2 


I 


I 
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PURCHASER  OF  SUPPLIES  Year  1965 

Opinion  No 

SCHOOL  DISTFTCT 

Purchases;  government  code  §13UOS.5»  title  2, 
California  administrative  code  §U895-l895.1fc; 
can  state  make  purchases  on  behalf  of  the  city 
and  county  and  the  school  district  65-13A 


* 


-Q-  Year  1965 

Opinion  No 

QUALIFICATION 

ExamTnatlon;   psychiatric  evaluation  in  Juver  11© 
court  probation  ofllcer  examination   as  confidential 
information  of  civil  service  not  subject  to  inspec- 
tion 65-26 

Voluntary  retirement;   legality  of  active  miscel- 
laneous employee  who  is  qualified  for  service  retire- 
ment but  does  not  now  seek  to  retire,  being  able  to 
select  a  retirement  optional  payment  plan  t o  become 
effective  at  date  of  his  death  or  at  date  of  compul- 
sory retirement  65-13 


LbIv 


fl'^.d 


-R-  Year  1965 

Opinion  No 


RACES 


Liability;   Candlestick  Park;  liability  of  city 

for  Injuries  arising  from  races  65-27A 


* 


RAPID  TRANSIT  CORRIDOR 

Chinatown;   authority  of  board  of  supervisors  to 

delegate  duty  of  maintaining  master  plan  from  city 

planning  commission  to  redevelopment  agency;  scope 

of  general  neighborhood  renewal  study  plan  65-16A 

RATE 


Platform  employees;   wage  schedule  certification  for 
municipal  railway  personnel;  premium  pay  differentials 
^       in  reference  schedules  65-10 

RE-ACQUISITION 

Sub- sidewalk  space;   along  route  of  proposed  sub- 
way of  BARDT  65- 9A 

REAL  ESTATE 

Licenses;   senate  bill  no  940»  relating  to  real  estate 
licenses;  effect  upon  human  rights  commission  ordin- 
ance 65-2I4. 

REALLOCATION 

Authority;   power  of  board  of  supervisors  to  enact 
an  ordinance  granting  San  Francisco  firemen  arbitra- 
tion rights  65-15 

REASSIGNMENT 

Policemen;   can  chief  of  police  temporarily  assign 

personnel  to  classification  other  than  that  for 

which  they  are  certified  65-12 

RECONSIDERATION 

Resolution;   power  of  planning  commission  to  recon- 
sider resolution  65-37A 

RECONSTRUCTION 

Embarcadero  freeway;   use  of  funds  vh  Ich  are  or  may 

be  available  for  freeway  construction  in  San  Francisco 

for  demolition  and  reconstruction  of  embarcadero 

freeway  65-11^ 

RECORDS 

Srrests;   sealing  of  Juvenile  court  records  of  arrests 
and  detentions  under  §78l  of  the  welfare  and  institu- 
tions code  65-8A 


©oat 


-R- 


Year  1965 


RECORDS 

Assessor;   power  of  grand  Jury  to  subpoena  records 

Safedrlvlng;  may  city  legally  provide  cash  a  wards  to 
municipal  railway  operators  for  safedrlvlng  records 

RECREATION  CEWTER 

Candlestick  Park;  recreation  and  park  commission 
may  legally  lease  a  portion  of  the  parking  lot  at 
Candlestick  Park  for  drive-in  theater  purposes 

REDEVELOPMENT 

Approval;   proposed  charter  amendment  requiring  ap- 
proval of  electorate  before  any  urban  renewal  or  re- 
development project  can  become  effective 

see  also 

REDUCTION 

Contributions;   charter  §165. 69b;  inclusion  of  hos- 
pital Insurance  contributions  in  determining  the 
amount  of  reduction  of  normal  contributions 


REFERENDUM 

Renewal  projects 


REGULATIONf 


see  above 


Opinion  No 
65-22 
65-8 

65-7 


65-19A 
65-23A 


65-lt6A 


65-23A 
65-19A 


Gasoline  stations;   constitutionality  of  former 
fire  code  section  336  (proposed  §8.09  of  new  fire 
code)  limiting  repair  services  in  gasoline  service 
stations 

Parking;   local  regulations  re  parking  in  fire  hy- 
drant zone 

REHABILITATION 

Housing  and  urban  development  act  of  1965;  work  loans; 
federally  assisted  concentrated  code  enforcement  pro- 
gram; possible  conflicts  between  city  charter  and 
regulations  adopted  by  administrator  to  Implement  act 


REHEARING 


Resolution 


see  above 


REMOVAL 


Member  of  art  commission; 
of  a  member 


Mayor's  power  of  removal 


Parked  vehicles;   jurisdiction  over  parking  and/or 
removal  of  vehicles  on  a  structure  erected  upon 
Hacondray  Lane  between  Jones  and  Leavenworth  Streets 


65-5 
65-15A 


65-14  2A 
65-37A 

65-31A 

65-ia 


-R- 


RENEWAL    PLAN 


Neighborhoods 
Referendum 


RENT 


see    above 

see  above 

see  above 


Year  1965 
Opinion  No 

65-16A 
65-23A 


Candlestick  Park 

REPAIR  SERVICES 

Gasoline  stations;   constitutionality  of  former  fire 
code  §336  (proposed  §8.09  of  the  new  fire  code)  limit- 
ing repair  services  permitted  in  gasoline  service 
stations 


REPEAL 


Ordinance  no  6532;   effect  on  §114.5  •!  (limited  ten- 
ure appointments)  when  board  of  supervisors  repeals 
ordinance  no  6532 


REPORT 


"Actuarial;   funding  of  proposed  increase  in  death 
benefits  for  retired  persons 


65-7 


65-5 

65-21 

65-12A 
65-9A 


BARDT  see  above 

REPRESENTATION 

Indigents;   compensation  of  covinsel  appointed  to 

represent  indigents  before  juvenile  court;  petitions 

arising  under  §600(a)  of  the  welfare  and  institutions 

code  65- 6A 

REQUESTS 

Purchases;   can  the  state  make  purchases  on  behalf 

of  the  city  and  county  and  the  school  district  65-13A 

REQUIREMENTS 

License;   civil  service  requirement  that  applicants 

for  examinations  must  acquire  license  within  two 

years  after  certification  is  not  a  proper  exercise 

of  authority  65-17 

Residence;   validity  of  departmental  exception  to 

residence  requirement  65-li|A 

Voting;   permission  to  live  outside  of  San  Francisco; 

authority  of  retirement  board  to  require  that  employee 

to  maintain  voting  residence  in  San  Francisco  65-1 


Rcir-rf'^ 
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RESEARCH 


Human  tissue;  does  California  government  code 
§27U91«U5  permit  coroner  to  provide  human  tissue 
to  Institutions  for  scientific  research 


RESIDENCE 

Exceptions 

Voting 

RESOLTJTION 


see  above 
see  above 


Chinese  Cultural  and  Trade  Center 

see  above 

Fiscal  procedxires;   board  of  supervisors  creation 
of  department  to  review  fiscal  procedures 

No  7I42-6I4;   adoption  of  and  also  no  6-65 

Rehearing  see  above 


Year  1965 
Opinion  No 

65- 28a 

65-lUA 
65-1 

65-39A 

65-U5A 
65-U 

65-37A 
65-39A 


RESPONSIBILITY 


Trustees;   responsibility  and  liability  of  trustees 
of  the  M.H.  de  Young  Memorial  Museum  jointly  and 
severally  for  valuable  material  on  extended  indefin- 
ite loan  to  the  Museum  from  Avery  Blindage  and  Roscoe 
and  Margaret  Oakes  foundations 


RESTRICTIONS 
Cable 


I 


car  line;   power  of  public  utilities  commis- 
sion to  extend  Powell-Bay  cable  car  line  without 
charter  amendment 


RETENTION 


P 


Orrick,  Dahlqulst,  Herrlngton  and  Sutcllffe;  proce- 
dure re  bond  preparation  and  issuance 


RETIREMENT 

Amendment ; 


proposed  cnarter  amendment  relating  to 
retirement  benefits;  effect  on  present  benefits 
and  funds  in  the  retirement  system 

Disability;   charter  §1U^;  seniority  credits  for 
years  of  service  on  taking  promotional  examination 
not  allowed  for  periods  that  fire  department  mem- 
ber is  on  disability  retirement 


65-23 


65-lB 


65-U7A 


65-16 


65-6 


t-c|c) 
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-R-  Year  1965 

Opinion  No 

P^TIREMEWr 

Miscellaneous  employee;   legality  of  active  miscel- 
laneous employee  who  is  qualified  for  service  re- 
tirement but  does  not  now  seek  to  retire  being  able 
to  select  a  retirement  optional  payment  plan  to  be- 
come effective  at  date  of  his  death  or  at  date  of 
compulsory  retirement  65-13 

REVENTJE   AND   TAXATION    CODE 

Section  451  366    above  65-22 

REVERSAL 


k 


Euildlng  permits;   authority  of  fire  prevention  and 

safety  bureau  to  approve  building  permit  applications 

involving  wood  frame   buildings  65-2l^A 


REVIEV; 

Fiscal  procedures      see  above  65-U5A 

REVOCATION 

License;   sub-sidewalk  space  65-9A 

Permit;   jurisdiction  of  recreation  and  park  depart- 
ment relative  to  use  of  squares  for  conduct  of  a  carni- 
val 65-Ui|A 

RIGHTS 

Arbitration  see  above  65-15 

Board  of  supervisors;   legal  right  of  board  In 

negotiations  with  BARDT  on  design  and  construction 

of  Market  Street  subway  65-29A 


^liii"^ 
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RECREATION  AND  PARK  COMMISSION 


ALLYNE  PROPERTY 

Museum;   extent  of  authority  of  recreation  and 
park  conunisslon  to  permit  use  of  building  for  an 
historical  display  or  museum  of  early  San  Francisco 

DESIGN  COMPETITION 

Civic  Center  Plaza;   awards  for  winning  design  can- 
not be  paid  if  contract  conditions  are  not  met 

DRIVE-IN-THEATER 

Candlestick  Park;   commission  may  legally  lease  a 
portion  of  the  parking  lot  at  Candlestick  Park  for 
a  drive-in-theater 

GOLF  COURSES 
■      Leases;   Jurisdiction  of  recreation  and  park  depart- 
P      ment  to  lease  golf  courses 

RACES 

Candlestick  Park;   liability  of  city  for  injuries 
arising  therefrom 


Year  1965 
Opinion  No 

65-25A 
65-32A 

65-7 
65-38A 
65- 27  A 


see  also 
RECREATION  AND  PARK  DEPARTMENT 


ok 


AZS-^^- 


A6£-; 


AV:^-iiO 


■'-:~   Tfr-- - 


rp  fih    "i.i  7 


■  i'-TO.r-:  ,1  *>     ,' '1  g ; ^    f:  rf  .'•     ,  t  ri  f  .+  ^ 


350  A 


TT-  V  'HiaiCTTr' 


(RECREATION  AND  PARK  DEPARTMENT  Year  1965 

Opinion  No 

CARNIVAL 

Approval;   jurisdiction  of  recreation  and  park 

f      commission  illative  to  use  of  squares  for  conduct 
of  carnival  without  the  approval  of  the  board  of 
supervisors  65-1+UA 

PALACE  OF  FINE  ARTS 

Private  organization;  management  and  operation  by 
recreation  and  park  commission;  assistance  by  pri- 
vate organization  65-i|OA 


I 


SCOREBOARDS 

Art  Commission;   Jurisdiction  of  art  commission  over 

advertising  to  be  placed  on  scoreboards  at  Kezar 

Stadium  65-7A 


see  also 
RECREATION  AND  PARK  COMMISSION 
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REDEVELOPMENT   AGENCY 


CHINESE   gTLTlIRAL  CENTER 

Opposition;   site  as  contemplated  by  master  plan 
should  be  devoted  to  moderate  Income  housing 

MASTER  PLAN 


Year  1965 
Opinion  No 

65-39A 


i 


Maintenance ;  authority  of  board  of  supervisors  to 
delegate  duty  of  maintaining  master  plan  from  city 
planning  commission  to  redevelopment  agency;  scope 
of  general   renewal  plan   study 


65-16A 


Xd^J^d 


RETIREMENT  BOARD  year  1965 

Opinion  NO 


AiM£NDM£NT 


Benefits;  proposed  charter  amendment  relating  to 
retirement  benefits;  effect  on  present  retirement 
benefits  and  funds  in  retirement  system  65-16 

HOSPITAL  INSURANCE 

Reduction;  charter  §165. 6(b);  Inclusion  of  con- 
tributions for  hospital  insurance  in  determining 
amount  of  reduction  of  normal  contributions  65-I|6A 

OPTIONAL  PAYMENT  PLAN 

Election;   legality  of  active  miscellaneous  em- 
ployee who  is  qualified  for  service  retirement  but 
does  not  now  seek  to  retire,  being  able  to  select 
a  retirement  plan  to  become  effective  at  date  of  his 
death  or  at  date  of  compulsory  retirement  65-13 

RESIDENCE 


Exception;   validity  of  individual  departmental  ex- 
ceptions 65-li|A 

Voting;   permission  to  live  outside  of  San  Francisco; 

authority  of  retirement  board  to  require  employee 

to  maintain  a  voting  residence  in  San  Francisco  65-1 
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-S-  Year  1965 

Opinion  No 

SAFE  DRIVING 

Awards;   may  city  provide  cash  awards  to  municipal 

railway  operators  for  safe  driving  records  65-8 

SAIA  RY  SThKDAFDIZATION 

Vllllara  P.  Murphy;   seniority  increments;  meaning  of 

"in  the  continuity  of  employment"  65-llA 

SALE 

Fort  Punston;   may  property  be  sold  to  state  for 

recreational  and  park  purposes  without  vote  of  the 

electorate;  whether  proceeds  deposited  as  bond  funds       65- lA 

Note  cards;   printing  and  sale  of  note  cards  by  the 

San  Francisco  Public  Library  65-35A 

SAN  FRANCISCO  COMI-IITTEE  ON  YOUTH 

Juvenile  court  records;   sealing  of  records  of 

arrests  and  detentions  under  §781  of  the  welfare 

and  institutions  code  65-8A 

SAN  FRAMCISCO  STADIUM,  INC 

Candlestick  Park;  recreation  and  park  commission 
may  legally  lease  a  portion  of  the  parking  lot  at 
Candlestick  Park  for  drlve-in-theater  purposes  65-7 

SANITARIANS 


Transfer;   transfer  of  personnel  and  functions  from 
the  bureau  of  sanitation  and  housing  In  the  depart- 
ment of  public  health  to  the  bureau  of  building 
Inspection  in  the  department  of  public  works  65-2 


SCHOOL  DISTRICT 


Purcnases;   can  state  make  purchases  on  behalf  of 

the  city  and  c  ounty  and  the  school  district  65-13A 

SCOREBOARDS 

Kezar  Stadium;   jurisdiction  of  art  commission  over 

advertising  to  be  placed  on  scoreboards  at  Kezar 

Stadium  65-7A 

SEALING 

'  TTecords;      juvenile    court   records  of  arrests   and 

detentions  under   §78l  of  the   welfare   and    institu   tions 

code  65-8A 

SECRECY 

JTssessor's   records;      power  of  grand   jury    to    subpoena 

records  65-22 
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-S-  Year  1965 

Opinion  No 

SECURITY  WORKERS 

Institutions;   status  of  821+0  institution  security 
workers  at  ^an  Francisco  General  Hospital  re  author- 
ity to  make  arrests  and  do  allied  police  duties  65-30 

SELECTION 

Rellrenient  plan;      lefcality   of  active   miscellaneous 

employee  who  Is  qualified  for  service  retirement  but 

does  not  now  seek  to  retire  being  able  to  select  a 

retirement  optional  payment  plan  to  become  effective 

on  the  date  of  his  death  or  at  date  of  compulsory 

retirement  65-13 

SELF  INSLTRANCE 

Art  collection;   responsibility  and  liability  of 

trustees  of  the  de  Young  Memorial  Musetun  for  valuable 

material  on  loan  from  the  Avery  Erundage  and  Roscoe 

and  Margaret   Oakes   foiindatlona  65-23 

SENATE  BILL  9^0 

Real  estate  licenses;   effect  on  hiiman  rights  commis- 
sion ordinance  65-24 

senoRiTY 

William  F,  Murphy         see  above  65-llA 

SERVICE  CREDITS 

John  Conroy;   authority  to  include  service  as  direc- 
tor of  disaster  corps  in  compilation  of  seniority 
credits  for  promotional  examination  to  captain  of  police   65-28 

SERVICES 

^sollne  stations;   constitutionality  of  former  fir© 
code  i336  (proposed  §8.09  of  new  fire  code)  limit- 
ing, repair  services  permitted  in  gasoline  stations        65-5 

SIGHTSEEING  BUSES 

Gol<ien  Gate  Tours,  Inc;  police  commission;  sight- 
seeing bus  permits;  applicability  by  police  code 
provisions  to  unlicensed  operations  65-19 


SITE 


Chinese  Cultural  and  Trade  Center;   Jurisdiction  of 

board  of  supervisors  respecting  proposed  cultural 

center  in  western  addition  approved  redevelopment 

area  A-2  65-39A 

United  Nations  flag  pole;  site  in  memorial  court  be- 
tween opera  house  and  veterans  building;  Jxirisdiction 
and  procedure  65-UflA 
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SOCIAL  SECURITY  ACT 

Hospital  benefits;   charter  §165.6;  Inclusion  of 
contributions  for  hospital  insurance  in  determining 
amount  of  reduction  of  normal  contributions 


SOLICITORS 

License 

SPRINKLERS 


see  above 


Necessity;   authority  of  fire  department  to  approve 
building  permit  applications  involving  four  floors 
of  occupancy  in  wood  frame  buildings 

see  also 

SQUARES 

CsTrnlval;   Jurisdiction  of  recreation  and  park  com- 
mission relative  to  use  of  squares  for  conduct  of 
carnival  without  the  approval  of  the  board  of  super- 
visors 


Year  1965 
Opinion  No 

65-1+6A 
65-19 

65-17A 
65-24A 


STATE 


Purchasing; 
the  city  and 


can  state  make  purchases  on  behalf  of 
county  and  the  school  district 


STERN ,    SAM 


Bribery  charge;   employment  status  of  deputy  clerk 
of  municipal  court  after  having  entered  plea  of 
guilty  to  a  bribery  charge  under  §68  of  the  penal 
code 

STREETS 

Bancroft  Avenue;   vacation  of;  abutting  owner;  in- 
verse condemnation  of  property 

Improvements;   liability  for  Injuries  resulting 
from  impairment  of  access  to  abutting  property 

STRUCTURE 

Macondray  Lane;      jurisdiction   over  parking  and/or 
removal   of  vehicles  on  a    structure   erected   on  Macon- 
dray  Lane   between  Leavenwortn  and   Jones   Streets 

Recreation  and   park  property 

see    above 


SUBPOENA 


Assessor' s 
records 


i*ecordB;      power  of  grand    jury    to   subpoena 


65-Ui|A 
65-13A 


65-30A 

65-3A 
65-22A 

65-18 
65-l|4A 

65-22 
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-S-  Year  1965 

Opinion  No 

SUE-SIDEVV7.LK   SPACE 

Occupancy;   re-acqulsltlon  of  sub-sidewalk  space  on 

Market   £>treet  along   route   of  proposed   subway  65-9A 

SUEWAY 

Accidents;      law  as   to   liability  for  accidents   or 
catastrophes  walch  may   occur  during  or  after  construc- 
tion  of   subway   system   by   BARDT  65-3i|A 

Funds;   proper  for  city  to  seek  federal  funds  to  ex- 
tend station  mezzanines  and  develop  transit  plazas 
in  connection  with  Market  Street  subway  stations  of 
BARDT  65-3 6A 

SURPLUS  Fuiro 

Retirement   system;      funding  of  proposed   Increase    in 

death  benefits   for  retired  persons  65-12A 

SUSPENSION 

Campaign  activities;  possible  violation  of  §157; 
activities  of  city  employees;  responsibilities  of 
civil  service  and  department  heads  65-i+lA 

Section  155  of  the  charter;   suspension  of  policemen 

and  firemen  pursuant  to  §155  of  the  charter  pending 

trial  and  hearing  by  the  commission  65-3 
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SAN  FRANCISCO  GENERAL  HOSPITAL 


ALIENS 

Employment;   authority  of  Mayor  to  suspend  a  portion 
of  §7  of  charter  relative  to  employment  of  aliens 
in  time  of  emergency  and  authority  of  city  and  county 
to  employ  aliens  as  operating  room  nurses 

SECURITY  WORKERS 

Institutions;   status  of  8214.0  Institution  security 
workers  at  hospital  re  authority  to  make  arrests 
and  do  allied  police  work 


Year  1965 
Opinion  No 


65-31 


65-30 
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SAN  FRANCISCO  INTERNATIONAL  AIRPORT        Year  1965 

Opinion  No 

LANDS  AND   EUi;,DINGS 

Fid  procedure;      charter   §93;    application  of  bid  pro- 
cedure   requirements   to   leases   of  airport   lands  and 
buildings  65-29 
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SAN  FRANCISCO  LIBRARY  COMMISSION  Year  1965 

Opinion  No 

BEQUEST 

Anna  E.  Waden;   propriety  of  contemplated  use  of  al- 
leged surplus  funds  from  bequest  65-20 

NOTE  CARPS 

Sale;   printing  and  sale  of  note  cards  by  library         65-35A 
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-T-  Year  1965 

Opinion  NO 

TAXES 

Delinquent;   right  of  Internal  revenue  service  to 

levy  on  earnings  of  wife  for  income  tax  indebtedness 

of  husband  65-lOA 

Protest;   power  and  function  of  the  board  of  super- 
visors sitting  as  a  county  board  of  equalization 
with  relation  to  assessment  procedures  65-21A 

TEN  FIFTY  GREEN  STREET 

Parklngl   Jurisdiction  over  parking  and/or  remov- 
al of  vehicles  on  structure  upon  Macondray  Lane  65-19 


TENANTS 


Palace  of  Fine  Arts;   management  and  operation  by 
recreation  and  park  department;  assistance  by  pri- 
vate organization  65-UOA 

Sub-sidewalk  space;   re-acquisition  of  space  on  Mar- 
ket Street  along  route  of  proposed  subway  65-9 


TERMINAL 


Cable  car  line;   power  of  public  utilities  commis- 
sion to  extend  Powell-Lay  line  without  charter 
amendment  65-lE 

TERMINATION 

'     Limited  tenure  appointments;   effect  on  ?li45.1  vhen 

board  of  supervisors  repeals  ordinance  no  6352  65-21 

TINNEY.  JOSEPH  E. 

Residence  65-1 

TISSUE 

Scientific  research;   does  government  code  §271+91. i45 
permit  the  coroner  to  provide  human  tissue  to  institu- 
tions for  scientific  research  65-28A 

TRAFFIC  CODE 

Pre-emption;      parking   close   to   curb  and   double   park- 
ing;   whether  provisions   of    iSl\   of   the    traffic   code 
have   been  pre-empted   by  provisions  of   the   vehicle 
code  65-I+A 

TRANSFER 

Inspectors;   transfer  of  personnel  and  functions  from 

bureau  of  sanitation  and  housing  in  the  department 

of  public  health  to  the  bureau  of  building  inspection 

in  the  department  of  public  works  65-2 
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-T-  Year  1965 

Opinion  No 

TRANSPORTATION 

Wax  Museum;   proposed  "free"  transportation  to  and 

from  the  wax  museum;  applicability  of  police  code 

51075  thereto  65-l;9A 

TRESPASSERS 

Sub- sidewalk  space       see  above  65-9A 

TRIAL 

Suspension;  section  155  of  the  charter  pending  trial 
and  hearing  by  police  commission;  policemen  and  fire- 
men 65-3 

TRUST  AGREEMEMT 

War  Keraorial ;   United  Nations  flag  pole  in  memorial 
P     court  between  opera  house  and  veterans  building; 

Jurisdiction  and  procedure  b^-l^SA 

TRUSTEES 

M.H.  de  Young  Memorial  Museum;   responsibility  and 
_     liability  of  trustees  of  museum  for  valuable  raater- 
p     lal  on  extended  indefinite  loan  from  Avery  Brundage 

and  Margaret  and  Roscoe  Oakes  foundations  65-23 

Library  commission;   Anna  E.  Waden  bequest;  propriety 

of  contemplated  use  of  alleged  surplus  funds  from 

bequest  65-20 

War  Memorial  see  above  6$-1^8a 
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UNIFIED  SCHOOL  DISTRTCT 

Erandels  Day  School;   lease;  land;  Lake  Merced 
tract  or  school  district;  legal  requirements 

UNITED  NATIONS  FLAG  POLE 

hemorial  court;   site  between  opera  house  and 
the  veterans  building;  jurisdiction  and  procedure 

UNFAIR  NEIGHBORHOOD  PRACTICES 

Senate  till  9U'^;   real  estate  licenses;  effect  upon 
human  rignts  commission  ordinance 

URBAN  RENEWAL 

Amendment;   propose  charter  amendment  requiring  ap- 
proval of  electorate  before  any  urban  renewal  or  re- 
development project  can  become  effective 

see  also 

URBA.'I  RENEWAL  ADMINISTRATION 

Conflicts;   federally  asai  sted  concentrated  code 
enforcement  program;  possible  conflicts  between 
city  charter  and  regulations  adopted  by  administra- 
tor to  implement  act 


Year  1965 
Opinion  No 

65-33A 

65-i+8A 

65-21+ 


USE 


Allyne  property;   extent  of  authority  of  recreation 

and  park  commission  to  permit  use  of  building  for 

an  historical  museum  or  display  of  early  ban  Francisco 

City  seal:   approved  materials  list;  bureau  of 
building  inspection 

Nonconforming;   variance  application  for  removal 
of  time  limit  specified  in  §153 (b)  of  planning  code 

Recreation  property;   jurisdiction  of  recreation 
and  park  department  relative  to  use  of  squares  for 
conduct  of  a  carnival  without  the  approval  of  the 
board  of  supervisors 

Anna  E.  Waden  bequest;   propriety  of  contemplated 
use  of  alleged  surplus  funds  from  bequest 


USE  PATTERN 


65-19A 
65-23A 


Palace  of  Fine  Arts;   management  and  operation  by 
recreation  and  park  department;  assistance  by  pri- 
vate organization 


65-U2A 

65-25A 
65-U3A 
65-25 

65-U4A 

65-20 
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VACANCY 


Operating  room  nurses;   authority  of  city  and  county 
to  employ  aliens  as  operating  room  nurses;  suspen- 
sion of  portion  of  §7  of  the  charter 


VACATE 


'Resolution;   power  of  planning  commission  to  recon- 
sider resolution 


VACATION 


I 


Bancroft  Avenue;   might  proposed  street  vacation  be 
construed  as  inverse  condemnation  of  property 

Sub-sidewalk  space;  law  as  to  liability  for  acci- 
dents which  may  occur  during  or  after  construction 
of  subway  system  by  EARDT 

Sub-sidewalk  area;   re-acquisition  of  space  on  Mar- 
ket Street  along  route  of  proposed  subway 


VALIDITY 

Declaration  of  policy;   charter  amendment  requiring 
referencura  of  redevelopment  and  urban  renewal  pro- 
jects prior  to  legislative  action  by  board  of  super- 


I 


visors 

Resolutions; 
no  6-65 


adoption  of  resolutions  no  7l^2-6i\.   and 


VALUATION 

Assessment  procedures;  power  of  board  of  super- 
visors sitting  as  a  county  board  of  equalization 
with  relation  to  assessment  procedures 

VARIANCE 

(JHlnese  Cultural  and  Trade  Center;   Jurisdiction  of 

board  of  supervisors  respecting  proposed  center 

In  western  addition  approved  redevelopment  area  A-2 

Non-conforming  use;    variance  application  for  re- 
moval of  time  limit  specified  in  ri53(b)  of  the  city 
planning  code 

VEHICLE  CODE 

Curb  and  double  parking;  whether  provisions  of  ^S^. 
of  the  traffic  code  relating  thereto  nave  been  pre- 
empted by  provisions  of  tne  vehicle  code 


Year  1965 
Opinion  No 

65-31 

65-37A 

65-3A 

65-3i+A 
65- 9A 


65- 23 A 
65-1+ 

65-21A 

65-39A 
65-25 

65-UA 
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-V-  Year  1965 

Opinion  No 


VEHICLES 


Continuous  parking;   legality  of  Issuance  of  a  cita- 
tion for  each  and  every  hour  a  vehicle  la  parked 
In  a  parking  meter  zone;  file  no  203-63-2  65-5A 

Removal;   jurisdiction  over  parking  and/or  remov- 
al of  vehicles  on  a  structure  erected  upon  Macondray 
Lane  between  Leavenworth  and  Jones  Streets  65-18 

VIOLATION 

Fire  hydrant  aane;   local  regulations  thereof  65-15A 

Golden  Gate  Tours,  Inc;  sightseeing  bus  permits; 

solicitor's  license;  applicability  of  police  code 

provisions  to  unlicensed  sightseeing  bus  operation        65-19 

Parking  see  above  65-5A 

Section  157;  alleged  campaign  activities  of  city 
employees;  possible  violation  of  §157  of  charter; 
responsibilities  of  civil  service  and  department  heads    65-i|.lA 

VOLUNTARY  SERVICE  R£TIREME:NT 

Miscellaneous  employee;   legality  of  active  miscellan- 
eous employee  who  is  qualified  for  service  retirement 
but  who  does  not  now  seek  to  retire,  being  able  to 
select  a  retirement  optional  payment  plan  to  become 
effective  on  his  death  or  at  date  of  compulsory  re- 
tirement 65-13 


VOTING 


Fort  Punston;  may  property  be  sold  to  state  for 
recreation  and  park  purposes  without  the  vote  of 
the  electorate  65-lA 

Residence;   permission  to  live  outside  of  i^an  Francisco; 

authority  of  retirement  board  to  require  employee 

to  maintain  a  voting  residence  in  San  Francisco  65-1 
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-W-  Year  1965 

Opinion  No 

AUNA   E.  WADI-N 

Bequest;      propriety    of  contemplated  use   of   alleged 

surplus   funds   from   bequest  65-20 

WAGE   SCHLDDLE 

Municipal   railway   personnel;    premium  pay   differ- 
entials   in  reference    schedule;    charter   §151»3  65-10 

WAIVER 

Public  records;   power  of  grand  jury  to  subpoena 

assessor's  records  65-22 

WAR  MEMORIAL 

Flag  pole  site;   between  opera  house  and  veterans 

building  65-U8A 

WAX  MUSEUM 

Transportation;   proposed  "free"  transportation  to 

and  from  museum;  applicability  of  police  code  §1075 

thereto;  your  file  no  H76  "  65-l;9A 

WELFARE  AND    INSTITUTIONS   CODE 

Section  600(a) ;   compensation  of  counsel  appointed 
to  represent  indigents  before  juvenile  court;  peti- 
tions arising  under  §600(a)  65-6A 

Section  78l;   sealing  of  juvenilecourt  records  of 

arrests  and  detentions  under  §78l  65-8A 

WESTERN  ADDITION 

Chinese  Cultural  Center;   redevelopment  agency; 
opposition  to  center;  jurisdiction  of  board  of  super- 
visors 65-39A 

WOLDEN,  RUSSELL 

Investigation;   power  of  grand  jury  to  subpoena 

assessor's  records  65-22 

WOOD  FRAME  BUILDINGS 

Building  permits;   authority  of  bureau  of  fii?e  pre- 
vention and  public  safety  to  approve  building  permit 
applications  Involving  four  floors  of  occupancy  in 
wood  frame  buildings  65-2I4.A 

see  also  65-17A 
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-Z-  Year  1965 

Opinion  No 

ZONES 

Fire  hydrant;   local  regulation  re  65-15A 

ZONING 

Nonconforming  use;   variance  application  for  reinoval 

of  time  limit  specified  in  §153 (b)  of  the  city 

planning  code  65-25 


OPINION  NO.  65-1 
January  14,  1965 


SUBJECT:   PERMISSION  TO  LIVE  OUTSIDE  OF  SAN  FRANCISCO;  AUTHORITY 
OF  RETIREMENT  BOARD  TO  REQUIRE  EMPLOYEE  TO  MAINTAIN  A 
VOTING  RESIDENCE  IN  SAN  FRANCISCO 

Dear  Sir: 

You  have  requested  an  opinion  as  to  whether  the 
Retirement  Board  may  require  that  an  employee  who  has  been      , 
granted  permission  to  live  outside  the  City  and  County  of  San  // 
Francisco  shall  maintain  a  voting  residence  in  the  City  and    ' ^ 
County. 

OPINION 

Section  7  of  the  Charter  declares  that,  except  as 
specifically  provided  by  the  Charter,  the  Board  of  Supervisors 
shall  have  the  authority  to  prescribe  the  residential  require- 
ments and  qualifications  of  all  officers  and  employees  of  the 
City  and  County  of  San  Francisco.   Pursuant  to  this  authority, 
the  Board  of  Supervisors  has  enacted  section  16.99  of  the 
Administrative  Code,  which  provides,  in  part,  as  follows: 

"All  persons  appointed  to  offices  or  employment 
in  the  city  and  county  service  shall  continue  to  be 
residents  of  the  city  and  county  during  the  incumbency 
of  their  office  or  period  of  employment  .  .  .  ." 

In  addition,  the  Board  of  Supervisors  has  enacted 
section  16.103  of  the  Administrative  Code,  which  provides  that 
the  Retirement  Board  shall  have  jurisdiction  to  determine  whether 
an  officer  or  employee  of  the  City  and  County  shall  be  granted 
permission  to  live  outside  San  Francisco.   The  Retirement  Board 
may  grant  such  permission,  however,  only  "on  account  of  the  ill 
health  of  such  officer  or  employee  or  the  ill  health  of  a  member 
of  the  immediate  family  of  such  officer  or  employee."   Administrative 
Code,  section  16.103  provides  as  follows: 

''Any  officer  or  employee,  except  elective  officers, 
may  apply  directly  to  the  retirement  board,  without  any 
prior  application  or  approval  of  any  officer,  board  or 
commission,  for  authorization  to  live  outside  the  city 
and  county.   Such  application  shall  be  made  upon  forms 
prescribed  by  the  retirement  board.   A  copy  of  such 
application  shall  be  filed  by  the  officer  or  employee 
with  his  department  head,  who  shall  have  ten  days 


OPINION  NO.  65-1 
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thereafter  in  which  tc  file  any  objections  to  such 
application  with  the  retirement  board.   The  retirement 
board  is  hereby  granted  the  exclusive  authority  to 
permit  any  officer  or  employee  described  herein  to 
live  outside  the  city  and  county  if  on  the  basis  of 
medical  and  any  other  available  information  the 
retirement  board  believes  that  such  authorization 
should  be  granted  on  account  of  the  ill  health  of 
such  officer  or  employee  or  the  ill  health  of  a  member 
of  the  immediate  family  of  such  officer  or  employee. 
The  retirement  board  may  require  medical  examinations 
and  such  other  information  in  regard  to  any  such 
application  as  it  shall  deem  reasonable.   Such 
authorization  shall  be  terminated  after  sixty  days' 
notice  by  the  retirement  board  when  in  its  opinion  the 
authorization  is  no  longer  justified.   The  retirement 
board  may  at  any  time  and  from  time  to  time  shall 
require  such  medical  examination  and  information  as 
it  may  deem  reasonable  to  determine  the  continued 
existence  of  such  authorization.   Failure  to  comply 
with  the  request  of  the  retirement  board  or  any 
physician  designated  by  it  shall  constitute  good 
cause  for  the  retirement  board  to  deny  or  terminate 
such  authorization.   The  authorization  to  live  outside 
the  city  and  county  pursuant  to  this  section  and  any 
modification  or  termination  thereof  shall  be  filed  by 
the  retirement  board  in  the  office  of  the  civil  service 
commission  and  with  the  applicant's  department  head. 
Authorizations  to  live  outside  the  city  and  county  on 
account  of  the  ill  health  of  an  officer  or  employee  or 
the  ill  health  of  a  member  of  the  immediate  family  of 
an  officer  or  employee,  heretofore  granted  by  the 
retirement  board,  shall  continue  in  effect  subject  to 
the  provisions  of  this  article." 

Pursuant  to  the  provisions  of  section  16.103,  the 
Retirement   Board's  function  is  to  determine  whether  there 
exists  a  health  condition  which  authorizes  the  granting  of 
permission  to  live  outside  San  Francisco,  and  if  such  permission 
be  granted,  to  determine  from  time  to  time  whether  continuation 
of  such  authorization  is  justified,  and  to  terminate  when,  in  its 
opinion,  the  authorization  is  no  longer  justified.   Consequently, 
the  Retirement  Board's  authority  extends  only  to  a  determination 
of  whether  the  granting  and  continuance  of  permission  to  live 
outside  the  City  and  County  is  justified  and  the  Board  exceeds  its 
authority  when  it  requires,  as  a  condition  to  the  granting  of  such 
permission,  that  an  employee  maintain  a  voting  residence  in 
San  Francisco. 
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In  Opinion  No.  63-39  dated  September  12,  1963,  it  is 
pointed  out  that  a  "residence  for  the  purpose  of  voting''  is 
dcfinad  by  State  law.   The  California   Constitution  accords  the 
entitlement  to  vote  at  all  elections  to  every  citizen  over  the 
age  of  21,  with  certain  enumerated  exceptions,  'who  shall  have 
been  a  resident  of  the  State  one  year  next  preceding  the  day  of 
the  election,  and  of  the  county  in  which  he  or  she  claims  his  or 
her  vote  90  days,  and  in  the  election  precinct  54  days.'' 
(California  Constitution,  Section  1,  Article  II.)   The  Elections 
Code  defines  the  '"residence"  of  a  person  for  the  purpose  of  voting 
as  'that  place  in  which  his  habitation  is  fixed  and  to  which, 
whenever  he  is  absent,  he  has  the  intention  of  returning." 
(Elections  Code  Section  14282;  see  also:  Government  Code  Section 
244(a).)   The  Elections  Code  provides  that  'a  person  does  not 
gain  a  residence  in  any  precinct  into  which  he  comes  for  temporary 
purposes  merely,  without  the  intention  of  making  that  precinct  his 
home."   (Elections  Code  Section  14285;  see  also:  Government  Code 
Section  244(g).)   The  Elections  Code  further  provides  that  "a 
person  who  leaves  his  home  to  go  into  another  state  or  precinct 
in  this  State  for  temporary  purposes  merely,  with  the  intention  of 
returning  does  not  lose  his  residence.''   (Elections  Code  Section 
14284;  Huston  v.  Anderson,  145  Cal.  320.) 

The  Board  of  Supervisors  has  provided  that  a  City 
employee  may  live  outside  of  the  City  and  County  of  San  Francisco 
for  reasons  of  ill  health.   When  an  employee  has  been  granted 
permission  by  the  Retirement  Board  and  lives  outside  of  the  City 
and  County,  his  'voting  residence"  depends  upon  the  facts  and 
circumstances  of  the  individual  case  and  involves  interpretation 
of  'habitation'  and  '"intention"  guided  by  the  rules  set  forth  in 
the  Elections  Code,  x^ 

This  opinion  supersedes  Opinion  No.  1350  of  May  4,  1959, 
to  the  extent  it  may  be  inferred  from  that  opinion  that  either 
the  Charter  or  City  ordinance  imposes  upon  a  City  employee  who 
has  been  granted  permission  to  live  outside  of  the  City  and  County 
for  reasons  of  ill  health  the  mandatory  requirement  of  retaining  a 
voting  residence  in  San  Francisco,  or  that  such  employee  jeopardizes 
his  position  with  the  City  if,  in  fact, he  acquires  a  new  voting 
residence  in  the  other  county  during  the  period  the  permission  to 
live  outside  the  City  and  County  continues  in  effect.   The  juris- 
diction of  the  Retirement  Board  in  this  connection  extends  only  to 
continuing  supervision  and  the  power  to  terminate  the  authorization 
when  ill  health  no  longer  exists. 
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You  are  advised,  therefore,  that  the  Retirement  Board  may 
not  require  that  an  employee  who  has  been  granted  permission  to 
live  outside  of  the  City  and  County  shall  maintain  a  voting 
residence  in  the  City  and  County. 

Respectfully  submitted, 


THOMAS  M.    O'CONNOR 
City  Attorney 


To:   Mr.  Daniel  Mattrocce,  General  Manager 
Retirement  Board 
450  McAllister  Street 
San  Francisco,  California  94102 
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January  5,  1965 


The  Honorable  John  F.  Shelley 

Mayor  of  San  Francisco 

City  Hall 

San  Francisco,  California 


SUBJECT:   MAY  FORT  FUNSTON  PROPERTY  BE  SOLD  TO 

STATE  FOR  RECREATION  AI^ID  PARK  PUPJOSES 
WITHOUT  VOTE  OF  ELECTORATE;  WHETHER 
PROCEEDS  DEPOSITED  AS  BOND  FUNDS 


Dear  Mayor  Shelley: 


This  is  in  response  to  your  request  of  December  22,  1964, 
that  I  advise  you  in  connection  with  the  two  questions  raised  by 
Controller  Harry  Ross  in  his  letter  to  you  of  December  15,  1964, 
with  reference  to  the  proposed  sale  of  the  Fort  Funston  land  to  the 
State  of  California, 

The  questions  are: 

1,  Could  the  property  be  sold  to  the  State 
without  authorization  by  vote  of  the 
people? 

2.  What  disposition  could  be  made  of  the 
proceeds? 

1.   In  answer  to  the  first  question,  you  are  advised  that 
the  Fort  Funston  property  may  be  sold  to  the  State  of  California 
without  authorization  by  vote  of  the  people. 

The  question  of  authorization  by  vote  of  the  people  arises 
because  of  the  provisions  of  Section  41.1  of  the  Charter  which  in 
substance  provide  that  the  general  laws  of  the  State  of  California 
authorizing  the  abandonment  and  discontinuance  of  land  used  for 
park  purposes  and  the  sale  or  other  disposition  of  such  lands  shall 
be  applicable  to  the  City  and  County.   Under  the  provisions  of  the 
Park  Abandonment  and  Discontinuance  Law  of  the  State  of  California 
(Sees.  38440  to  38462,  Government  Code),  the  question  of  the  dis- 
continuarice  and  abandonment  of  the  use  of  park  lands  must  be  sub- 
mitted to  a  vote  of  the  electors  of  the  city.   Here,  however, 
neither  the  provisions  of  Section  41.1  of  the  Charter  nor  of  the 
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Park  Abandonment  and  Discontinuance  Law  of  the  State  of  California 
are  applicable. 

The  Fort  Funston  property  was  acquired  from  the  proceeds 
of  the  bond  issue  authorized  by  vote  of  the  people  at  tne  general 
municipal  election  on  November  7,  1961.   The  purpose  of  the  issue 
was  set  forth  in  the  ordinance  calling  the  election  as  follows: 

"$1,100,000  to  pay  the  cost  of  approximately 
116.394  acres  of  land,  and  all  structures  thereon 
constituting  part  of  the  property  known  as  Fort 
Funston  in  the  City  and  County  of  San  Francisco, 
title  to  which  is  vested  in  the  United  States  of 
America,  and  incidental  expenses  connected  with 
the  acquisition  of  said  property,  to  be  used  for 
recreation  and  park  purposes." 

At  the  time  the  bond  issue  was  submitted  to  the  electorate, 
it  was  contemplated  that  the  State  would  ultimately  acquire  the 
property  for  park  purposes.   This  plan  was  recognized  in  the  ballot 
argument  to  the  voters,  which  reads  in  part  as  follows: 

"V/hen  the  Federal  General  Services  Administration 
declared  approximately  116  acres  at  Fort  Funston  to  be 
surplus  property,  the  ilecreation  and  Park  Commission 
recognized  that  this  was  the  last  sizeable  area  that 
could  be  acquired  for  Recreation  and  lark  purposes 
and  unanimously  approved  recommending  to  the  Board  of 
Supervisors  that  a  bond  issue  be  submitted  to  the 
electorate  at  the  General  Election  to  be  held  on 
November  7,  1961. 

"The  purchase  price  of  $1,100,000  represents  507. 
of  the  actual  appraised  value;  therefore,  it  would 
seem  to  be  of  prime  importance  to  the  City  and  County 
of  San  Francisco  to  take  all  the  necessary  steps  to 
assure  reservation  of  the  area  for  public  park  and 
recreation  purposes. 

"The  purchase  of  Fort  Funston  by  the  City  is  in 
no  way  intended  to  prevent  the  State  of  California 
from  acquiring  and  developing  this  area  as  a  State 
Park,  for  which  the  State  Park  Commission  has 
expressed  their  desire  when  funds  are  available." 
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The  Staire  will  acquire  the  property  from  the  City  with 
proceeds  from  the  bond  issue  authorized  by  the  Caineron-Unruh 
Beach,  Park,  Recreational  and  Historical  Facilities  Bond  Act  of 
1964  (Sees.  5096.1  to  5096,28,  Public  Resources  Code)..   By  virtue 
of  the  acquisition  of  che  property  by  use  of  these  bond  funds, 
it  is  guaranteed  that  the  property  will  ba  used  for  park  and 
recreational  purposes  by  the  State,  and  there  can  be  no  diversion 
from  that  use.   Such  use  is  further  guaranteed  by  the  provisions 
of  Section  1622(h)(3)(A)  of  Title  50,  U.S.C.A.,  the  law  under  which 
the  City  and  County  acquired  tha  property  from  the  Federal  Government. 
Those  provisions  read  as  follows: 

"(3)   The  deed  of  conveyance  of  any  surplus  real 
property  disposed  of  under  the  provisions  of  this 
subsection-- 

'■(A)  shall  provide  that  all  such  property 
shall  be  used  and  maintained  for  the  purpose 
for  v/hich  it  was  con^'cyed  for  a  period  of  not 
less  than  twenty  years,  and  that  in  the  event 
that  such  property  ceases  to  be  used  or  main- 
tained for  such  purpose  during  such  period,  all 
or  any  portion  of  such  property  shall  in  its 
then  existing  condition,  at  the  option  of  the 
United  States,  revert  to  the  United  States;  and 
... 

These  restrictions  will  likewise  be  binding  on  the  State  of  California 
wnen  it  acquires  the  property  from  the  City. 

Accordingly,  the  provisions  of  Section  41,1  of  the  Charter 
and  Sections  38440  to  38462  of  the  Government  Code,  relating  to  the 
abandonment  and  discontinuance  of  park  land  and  the  disposition  of 
such  lands  are  not  applicable,  as  the  park  and  recreational  purposes 
for  which  the  property  was  acquired  will  be  carried  out  by  the  State 
of  California.   (See:   City  Attorney's  Opinion  Wo.  1217,  dated  January 
9,  1958,  where  the  same  determination  was  made  with  reference  to  the 
conveyance  of  the  Palace  of  Fine  Arts  property  to  the  State  by  the 
Cicy  and  County.)   It  may  further  be  noted  that  the  general  laws  of 
the  State  of  California  r.uthorize  any  county  or  city  to  convey  or 
grant  to  the  State  any  real  property  owned  by  it,  which  would  include 
property  devoted  to  park  purposes,  for  a  park,  playground,  recreation- 
al center  or  beach  used  for  recreational  purposes,   (See:   Sec,  5151, 
Public  Resources  Code.) 
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2.   In  answer  to  the  second  question,  you  are  advised  that 
the  proceeds  must  be  deposited  in  a  fund  to  be  used  for  the  payment 
of  principal  of  and  interest  on  the  bonds. 

Section  92  of  the  Charter  requires  that  the  proceeds  of 
the  sale  of  any  property  acquired  from  any  bond  fund  shall  revert 
to  the  related  bond  fund.   The  Municipal  Bond  Act  of  1901  (Sees. 
43600  to  43638,  Government  Code),  under  v;hich  the  Fort  Funston 
bonds  were  authorized  and  issued,  controls  the  disposition  of 
moneys  in  the  bond  fund.   Section  43628  provides  that  any  money 
remaining  in  the  bond  improvement  fund  after  tne  purpose  and  object 
of  the  bond  issue  have  been  accomplished  shall  be  transferred  to  a 
fund  to  be  used  for  the  pa^Tnent  of  principal  of  and  interest  on  the 
bonds,  and  that  after  the  principal  and  interest  on  the  bonds  have 
been  paid,  any  balance  of  money  then  remaining  shall  be  transferred 
to  the  general  fund. 

Here  the  Fort  Funston  property  has  been  acquired  from 
the  United  States  Government  and  the  purpose  and  object  of  the  bond 
issue  as  to  use  will  be  accomplished  by  the  State  of  California 
after  the  property  has  been  conveyed  to  it  by  the  City  and  County 
of  San  Francisco,   The  proceeds  resulting  from  the  sale  of  the 
property  must  then  be  used  for  the  payment  of  principal  of  and 
interest  on  the  bonds. 

I  am  returning  herewith  lAr ,   Ross's  letter  to  you  dated 
December  15,  1964, 

Very  truly  yours, 

THOMAS   M,    O'COr^iIOR 
City  Attorney 

End, 

cc:      Mr,   Harry  D,    Ross 
Controller 
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Honorable  John  A,  Ertola 

Supervisor 

235  City  Hall 

San  Francisco,  California 

SUBJECT:   POWER  OF  PUBLIC  UTILITIES  COM^aSSION 
TO  EXTEND  POWELL- BAY  CABLE  CAR  LINE 
WITHOUT  CHARTER  AMENDMENT 

Dear  Supervisor  Ertola: 

This  letter  has  reference  to  the  resolution  introduced 
by  you  in  the  Board  of  Supervisors,  entitled  "URGING  STUDY  OF 
AND  REPORT  ON  EXTENSION  OF  FISHERMAN'S  WHARF  CABLE  CAR  LINE" 
and  the  question  presented  as  to  the  power  of  the  Public  Utilities 
Commission  to  extend  the  Powell  Street  cable  car  line  in  the  manner 
proposed  in  the  resolution  without  authorization  by  Charter  amend- 
ment. 

Section  119.3  of  the  Charter  provides,  inter  alia,  that 
in  the  conduct  of  the  Municipal  Railway  there  shall  be  maintained 
and  operated  a  cable  car  line  as  follows: 

"1.  A  line  commencing  at  Powell  and  Market 
Streets;  thence  along  Powell  Street  to  Jackson 
Street;  thence  along  Jackson  Street  to  Mason 
Street;  thence  along  Mason  Street  to  Columbus 
Avenue;  thence  along  Columbus  Avenue  to  Taylor 
Street;  thence  along  Taylor  Street  to  a  terminal 
at  Bay  Street;  returning  from  Bay  and  Taylor 
Streets  along  Taylor  Street  to  Columbus  Avenue; 
thence  along  Columbus  Avenue  to  Mason  Street; 
thence  along  Mason  Street  to  Washington  Street; 
thence  along  Washington  Street  to  Powell  Street;  and 
thence  along  Powell  Street  to  Market  Street,  the 
point  of  commencement." 

This  Powell-Bay  line  is  the  "Fisherman's  Wharf"  cable  car  line 
mentioned  in  the  resolution. 

It  is  manifest  from  the  language  of  Section  119.3  of  the 
Charter  that  its  intention  is  to  guarantee  the  continued  operation 
of  the  specified  cable  car  lines  along  the  designated  routes  as  a 
required  minimum  operation  of  the  cable  car  system  in  the  City  and 
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County.   There  is  no  intention  expressed  in  the  section,  nor  is  there 
any  language  employed  from  which  an  intention  may  be  implied,  that 
the  section  was  intended  to  otherwise  limit  or  affect  the  powers 
vested  in  the  Public  Utilities  Ccnmission  under  the  provisions  of 
Section  121  of  the  Charter  to  "locate  and  determine  the  character 
and  type  of  all  construction  and  additions,  betterments  and  exten- 
sions to  utilities  under  its  control,"  and  to  "determine  the  policy 
for  such  construction  or  the  making  of  such  additions,  betterments 
and  extensions  from  the  public  funds  under  its  jurisdiction;  ..." 

Under  a  well  settled  principle  of  statutory  construction, 
then,  Sections  119.3  and  121  of  the  Charter  are  to  be  read  in  pari 
materia,  that  is,  the  sections  are  to  be  read  together  and  each  is 
to  be  given  full  force  and  effect  as  far  as  possible.   (See  Lossman 
V.  City  of  Stockton.  6  Cal.  App.  2d  324,  331.) 

Accordingly,  the  designation  of  the  terminal  point  of  the 
Powell-Bay  cable  car  line  in  Section  119.3  is  to  be  construed  as 
merely  a  demarcation  of  the  outer  end  of  the  route  upon  which  the 
line  must  be  operated  as  a  required  minimum  operation,  and  not  as 
a  restriction  or  limitation  on  the  power  of  the  Public  Utilities 
Commission  to  extend  the  line  if  it  determines  that  the  public 
interest  warrants  such  extension. 

You  are  therefore  advised  that,  subject  to  the  budgetary 
and  fiscal  provisions  of  the  Charter,  the  Public  Utilities  Commis- 
sion has  an  existing  power  under  the  Charter  to  extend  the  present 
terminus  of  the  Powell-Bay  cable  car  line  and  that  a  Charter  amend- 
ment is  not  necessary  to  authorize  such  extension. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


rjB 
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SUBJECT:   TR.\NSFER  OF  PERSONNEL  AND  FUNCTIONS  FROM  THE  BUREAU  OF 

SANITATION  AND  HOUSING  IN  THE  DEPARTMENT  OF  PUBLIC  HEALTH 
TO  THE  BUREAU  OF  BUILDING  INSPECTION  IN  THE  DEPARTMENT 
OF  PUBLIC  WORKS 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Enclosed  is  a  copy  of  my  letter  of  November  4,  1964, 
to  the  Civil  Service  Commission,  in  which  it  is  proposed 
that  certain  functions  and  personnel  be  transferred  from 
the  Bureau  of  Sanitation  and  Housing  in  the  Department  of 
Public  Health  to  the  Bureau  of  Building  Inspection  in  the 
Department  of  Public  Works.   It  is  also  proposed  that  the 
6254  Building  Inspector,  in  his  assigned  district,  conduct 
the  annual  multiple  housing  inspections  currently  being 
done  by  the  6120  Food  and  Environmental  Health  Inspector 
classification. 

"Your  opinion  is  respectfully  requested  as  to  whether 
City  employees  who  are  not  registered  sanitarians,  specifi- 
cally 6254  Building  Inspectors  or  6330  Building  Construction 
Inspectors,  can  perform  the  duties  of  making  general  environ- 
mental sanitation  inspections  of  apartment  houses,  hotels 
and  homes." 

OPINION 

Your  letter  of  November  4,  1964,  to  the  Civil  Service 
Commission  indicates  that  your  request  for  opinion  results  from  the 
recommendations  of  Arthur  D.  Little,  Inc.,  for  the  Community  Renewal 
Program  to  eliminate  unnecessary  duplication  and  improve  the 
services  provided  to  the  citizens  of  San  Francisco  in  processing 
building  permits  and  inspection  of  new  construction  and  alteration 
projects,  and  its  recommendation  that  the  housing  functions  of  the 
Department  of  Public  Health  be  transferred  to  a  consolidated  agency. 
Thus  it  is  proposed  that  the  personnel  of  the  Bureau  of  Sanitation 
and  Housing  in  the  Department  of  Public  Health  now  performing 
housing  functions  be  transferred  to  the  Bureau  of  Building  Inspec- 
tion in  the  Department  of  Public  Works. 
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Your  request  involves  two  questions:   First,  whether  some 
of  the  personnel  in  the  Bureau  of  Sanitation  and  Rousing  in  the 
Department  of  Public  Health  now  performing  housing  inspection 
functions  can  ha   transferred  to  the  Bureau  of  Building  Inspection 
in  the  Department  of  Public  Works.,  and,  second,  whether  building 
inspectors  can  perform  the  annual  multiple  housing  inspections 
encompassing  general  environmental  sanitation  inspections  of 
aparcmerit  houses  and  hotels  , 

The  annual  multiple  housing  inspections  arise  out  of  the 
requirement  that  every  residential  occupancy,  except  one  and  two 
family  dwellings,  have  a  Permit  of  Occupancy  prior  to  occupancy, 
which  permit  is  to  be  issued  by  the  Department  of  Public  Health  if 
a  Certificate  of  Final  Completion  has  been  posted  and  the  residen- 
tial building  complies  with  all  applicable  laws  of  the  City  and 
County  relating  thereto o   To  be  set  forth  in  the  permit  is  the 
limit  of  use  and  occupancy  for  the  building.  The  foregoing  is 
contained  in  Section  1502  of  the  Housing  Code  (Chapter  XII,  Part  II 
of  the  San  Francisco  Municipal  Code) . 

Before  a  Permit  of  Occupancy  is  issued,  however,  Section 
86  of  Part  III  of  the  San  Francisco  Municipal  Code  requires  that  a 
license  fee  to  defray  the  cost  of  inspection  be  paid  annually  and 
that  inspection  shall  be  by  the  Bureau  of  Housing  Inspection  of 
the  Department  of  Public  Health  and  the  Fire  Prevention  Bureau  wr 
at  least  once  a  year. 

Although  the  annual  multiple  housing  inspections  are 
provided  for  and  carried  out  by  direction  of  local  ordinances,  the 
subject  matter  is  controlled  by  the  State  Housing  Law  (formerly 
Sections  15000  -  17902,  now  Sections  17910  -  17995  of  the  Health 
and  Safety  Code)  which  applies  to  apartment  houses,  hotels  and 
dwellings  in  all  parts  of  the  State.   (see  Section  17950,  Health 
and  Safety  Code) ,  and  is  a  law  relating  to  public  health  (see 
Section  17921,  Health  and  Safety  Code).   Thus,  the  subject  matter 
of  the  inspections  is  controlled  by  the  general  laws  of  the  state 
with  which  local  law  may  not  conflict.   Local  ordinances,  however, 
such  as  housing  and  building  codes,  are  permitted  where  they  are 
equal  to  or  stricter  than  the  state  law.   (See  Section  17951, 
Health  and  Safety  Code.) 

The  general  laws  of  the  state  do  not  bar  the  transfer  of 
persons  performing  housing  inspections,  whether  the  transferee  is  a 
registered  sanitarian  or  not,  to  a  department  which  v;ould  perform 
all  housing  functions.   As  a  matter  of  fact,  the  State  Housing  Law 
(Section  17961  of  the  Health  and  Safety  Code)  expressly  recognizes 
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such  a  department  in  indicating  that  the  city  housing  department, 
if  in  existence,  shall  enforce  all  the  provisions  of  the  State 
Housing  Law  "pertaining  to  the  maintenance,  sanitation,  ventilation, 
use,  or  occupancy  of  apartment  houses,  hotels,  or  dwellings." 

The  City  Charter  does  not  bar  any  such  transfer  either. 
As  a  matter  of  fact,  the  Chief  Administrative  Officer  is  soecifical- 
ly  given  the  power,  under  Section  20  of  the  Charter,  to  combine 
and  redistribute  functions  or  duties  among  departments  under  his 
authority.   Both  the  Department  of  Public  Health  and  the  Department 
of  Public  Works  are  under  the  jurisdiction  of  the  Chief  Adminis- 
trative Officer  (Section  61  of  the  Charter) ,   In  this  connection, 
Section  20  of  the  Charter  provides,  in  part,  as  follows: 

"The  mayor,  the  chief  administrative  officer,  or  the 
board  or  commission  concerned,  on  the  recommendation  of  any 
department  her.d,  or  on  his  or  its  own  motion,  may  combine 
or  may  transfer  and  redistribute  among  departments  or 
offices  under  his  or  its  authority,  respectively,  any 
function  or  duty  assigned  to  or  continued  by  this  charter 
in  any  department." 

Where  such  combining  of  functions  and  duties  does  occur 
the  persons  performing  such  functions  or  duties  are  transferred 
therewith  under  the  provisions  of  Section  2  of  the  Charter 
which  provides,  in  part,  as  follows: 

"...   where  part  of  the  functions  and  duties  of 
any  department  or  office  are,  by  this  charter,  transferred 
or  placed  in  any  other  department  or  office,  the  persons 
performing  such  functions  and  duties,  shall  be  transferred 
therewith." 

Of  course,  the  status  rights  of  any  and  all  parties  so 
transferred  must  be  preserved.   (See  Section  141  of  the  Charter.) 

It  is  therefore  my  opinion,  in  answer  to  the  first 
question  presented,  that  your  contemplated  transfer  of  certain 
personnel  and  functions  from  the  Department  of  Public  Health  to  a 
combination  Bureau  of  Building  and  Housing  Inspection  of  the 
Department  of  Public  Works  would  be  within  the  purview  of  Section 
17961  of  the  Health  and  Safety  Code  and  within  the  authority 
granted  by  the  Charter,  subject  to  certain  changes  being  made  in 
the  San  Francisco  Municipal  Code  by  deleting  the  Director  of  Public 
Health,  Department  of  Public  Health,  or  Bureau  of  Housing  Inspection 
of  the  Department  of  Public  Health  wherever  they  appear  in  Sections 
501,  505  and  1502  of  our  Housing  Code,  and  Section  86  of  Part  III 
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and  inserting  instead  the  Bureau  of  Building  and  Housing  Inspection 
of  the  Department  of  Public  Works  (assuming  that  to  be  the  title 
of  the  consolidated  agency)  or  Superintendent  thereof. 

As  to  the  second  question  presented,  the  State  Housing 
Law  sets  forth  the  agencies  for  the  enforcement  of  its  provisions 
bu-  doas  not  in  any  way  enumerate  any  qualifications  for  the 
personnel  to  be  used  by  the  designated  agencies.   It  merely  charges 
the  ci.ty  buildiiig  department  with  enforcement  of  the  law  "pertaining 
to  the  erection,  construction,  reconstruction,  movement,  enlargement, 
conversion,  alteration,  repair,  removal,  demolition  or  arrangement 
of  apartment  houses,  hotels  or  dwellings";  the  city  housing  depart- 
ment, if  in  existence,  with  enforcement  of  the  law  pertaining  to 
maintenance,  sanitation,  use  or  occupancy  of  residential  buildings; 
and  the  chief  of  the  fire  dapartment  or  representative  with 
enforcement  of  the  law  "pertaining  to  fire  prevention,  fire 
protection,  the  control  of  the  spread  of  fire,  and  safety  from 
fire  or  panic."   (See  Sections  17960,  17961,  17962,  Health  and 
Safety  Code.)   There  is  r.o  mention  in  the  State  Housing  Law  of 
sanitarians  or  their  use. 

Section  540  of  the  Health  and  Safety  Code,  hov/ever, 
defines  a  sanitari£.n  as  "a  person  trained  in  the  field  of  sanitary 
science  and  techncJogy  v7ho  is  qualified  to  carry  out  educational 
and  inspectional  duizies  and  enforce  the  law  in  the  field  of 
sanitation."   Section  541  of  the  Health  and  Safety  Code  provides 
for  the  employment  of  sanitarians.   That  section  states,  in  part: 

'The  governing  body  of  a  city,  of  a  county  .  .  . 
□py  g-.i.l?/  on  a  full  time  basis  one  or  more  sanitarians 
each  oc  whom  shall  be  a  registered  sanitarian  as  pro- 
vided for  in  this  article  for  the  purpose  of  the  enforce- 
ment of  such  State  statutes  relative  to  public  health, 
.  .  .  and  any  local  ordinances  of  a  city,  county  .  ,  , 
that  relate  to  the  inspection  of  food  products,  water 
supplies,  sewage  disposal,  food  establishments,  general 
sanitation  or  housing;  .  .  ."  (Emphasis  added.) 

It  is  to  be  noted  that  Section  541  uses  "may"  with  respect 
to  enployment  and  "shall"  regarding  registration  in  the  same 
sentence.   There  is,  thus,  no  need  to  enter  into  a  lengthy 
discussion  as  to  the  meaning  of  the  words  used  for  they  are  to 
be  constnaed  under  the  cir.cumstances   in  their  ordinary  connotation, 
that  is,  "may"  iiieans  "to  have  power"  and  "shall"  meaiiG  "must." 
(National  Au:oir'.M,:.::.e  Co   v.  Garrison  (1946),  76  Cai,  App.  2d  415, 
417;  Sutherland,  Statu -.ory  Construction,  Vol.  3,  Section  5821, 
p.  5821.)   Therefore,  the  employTnent  of  a  sanitarian  is  discretion- 
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ary  with  a  city  and  only  if  the  city  makes  it  mandatory  that  a 
sanitarian  perform  inspections  as  enumerated  in  the  section  would 
it  be  required  to  employ  a  registered  sanitarian.   In  this 
connection  in  36  Ops<  Atty.  Gen,  330,  at  page  331,  the  Attorney 
General  in  interpreting  Section  541,  said: 

"In  section  541  of  the  Health  and  Safety  Code  the 
Legislature  has  expressly  authorized  the  employment  of 
sanitarians,  and  has  required  that  they  be  registered 
(with  limited  exception  made  for  assistant  sanitarian) . 
While  there  is  no  requirement  that  sanitarians  be  hired, 
the  proper  interpretation  of  section  541  appears  to  be 
that  if  a  sanitarian  is  employed  he  must  be  registered." 
(Emphasis  added.) 

For  the  reasons  heretofore  stated  it  is  my  opinion,  in 
answer  to  the  second  question  presented,  that  6254  Building 
Inspector  or  6330  Building  Construction  Inspector  can  be  employed 
to  make  general  and  environmental  sanitation  inspections  of 
apartment  houses  and  hotels  as  part  of  the  annual  multiple  housing 
inspections . 

You  are  so  advised. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Thomas  J.  Mellon 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 
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Mr.  Lyle  J.  O'Connell 
Executive  Director 
Health  Service  System 
450  McAllister  Street 
San  Francisco,  California 


Re:  Liability  of  Health  Service  System,  Plan  I, 
Where  Employee  Has  Coverage  Under  Another 
Group  Plan 

Dear  Mr,  O'Connell: 

You  have  requested  an  opinion  as  to  the  liability  of 
the  Health  Service  System,  Plan  I,  for  medical  services  ren- 
dered to  a  member  of  the  System  who  has  concurrent  coverage  under 
other  group  health  insurance. 

You  advise  that  this  other  group  insurance  is  avail- 
able to  the  employee  as  a  result  of  his  membership  in  a  labor 
union  prior  to  becoming  a  city  employee.   The  union  contributes 
premiums  to  the  groxip  insurance  carrier  for  its  active  members. 
However,  the  union  makes  no  contribution  on  behalf  of  the 
employee;  rather,  the  employee  himself  submits  his  premium  pay- 
ment to  the  union  and  it,  in  turn,  transmits  it  to  the  grovip 
insurance  carrier. 

The  employee  is  covered  by  the  group  insurance  policy 
Issued  to  the  union.   The  premium  paid  by  the  employee  is  a 
group  rate  premium  rather  than  an  individual  rate  premium. 
Upon  termination  of  the  group  insurance  policy,  this  employee's 
coverage  would  also  terminate,  subject  to  a  right  to  convert  to 
an  individual  policy  at  higher  rates. 

A  determination  of  the  liability  of  Plan  I  under  the 
circumstances  set  forth  above  requires  an  examination  of  the 
Health  Service  System  Rules  and  Regulations  as  adopted  by  the 
Health  Service  Board,   These  Rules  and  Regulations  set  forth 
the  benefits  available  under  Plan  I  and  also  prescribe  the  lim- 
itations or  restrictions  on  the  coverage  provided  under  that 
Plan, 
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The  question  posed  by  your  request  for  opinion  in- 
volves a  consideration  of  the  following  provision  of  said  Rules 
and  Regulations : 

"Duplication  of  Insurance.  Payment  will  not  be 
made  for  any  expenses  covered  by  any  other  Group  Plan 
or  Plans  toward  the  costs  of  which  any  employer  or  any 
labor  union  makes  contributions  or  payroll  deductions 
or  which  are  under  the  California  Unemployment  Insur- 
ance Code,"  (Rules,  Part  III,  Section  C-3.) 

It  should  be  noted  that  this  provision  applies  to  the 
"basic"  coverage  under  Plan  I,   However,  a  similar  provision, 
in  almost  identical  language,  is  also  contained  in  the  policy 
of  insurance  issued  by  the  Equitable  Life  Assurance  Company  for 
the  "major  medical"  coverage  under  Plan  I. 

The  employee's  union  group  insurance  plan  does  not 
contain  such  a  "duplication  of  insurance"  provision. 

The  purpose  of  a  group  health  insurance  plan  is  to 
provide,  at  a  reasonable  cost,  a  method  whereby  persons  who 
might  otherwise  be  unable  to  bear  the  financial  burden  may  be 
indemnified  for  the  costs  of  medical  and  hospital  services. 
The  function  of  the  rule  in  question  is  to  preclude  the  mem- 
ber's recovering  more  than  the  total  amount  of  his  expenses 
where  he  has  the  benefit  of  other  group  insurance  and  thereby 
to  assist  in  maintaining  reasonable  premium  rates  by  precluding 
duplicate  payments  for  an  illness  or  injury,  which  payments 
would  other\i7ise  enter  into  the  cost  experience  upon  which  group 
insurance  rates  are  based.   Since  the  purpose  of  such  group 
policies  is  to  indemnify  the  member,  such  a  provision  is  a  rea- 
sonable one  and  is  rather  commonly  found  In  such  group  policies. 

It  is  my  opinion  that  the  rule  quoted  above  is  appli- 
cable whenever  a  member  of  Plan  I  has  other  concurrent  coverage 
under  a  group  health  insurance  policy  toward  which  a  labor  union 
makes  premium  pa5mients.   The  fact  that  the  employee  himself  pays 
the  entire  premium  required  for  his  coverage  under  such  other 
group  policy  does  not,  in  my  opinion,  make  the  rule  inapplicable, 
In  fact,  the  rule  itself  contemplates  that  the  employee  may  pay 
the  entire  premium  himself  by  way  of  payroll  deduction. 

In  the  present  case,  the  employee  has  the  benefit  of 
a  group  rate  premium  solely  because  the  union  makes  contribu- 
tions to  the  group  plan.   Thus,  the  applicability  of  this  provi- 
sion is  not  dependent  upon  the  union's  contributing  to  the 
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group  plan  on  behalf  of  the  particular  employee  involved;  rather, 
it  is  the  fact  that  the  union  does  contribute  toward  the  premium 
costs  of  the  group  plan  which  makes  the  "duplication  of  insur- 
ance" provision  applicable. 

It  should  be  noted  that  the  foregoing  interpretation 
has  been  followed  by  both  the  Health  Service  System  and  Equitable 
Life  Assurance  Company  in  administering  this  provision  since  it 
was  first  introduced  into  the  Rules  and  Regulations  and  the  group 
insurance  policy. 

You  advise  that  the  employee  has  not  submitted  a  claim 
for  benefits  to  his  other  group  plan.   He  should  submit  such  a 
claim  so  that,  after  payment  has  been  made  pursuant  to  his  other 
coverage,  the  Health  Service  System  will  be  able  to  ascertain 
the  expenses  not  covered  by  the  other  plan.   Thereupon,  the 
System  could  make  payment  of  such  expenses  as  permitted  under 
the  Plan  I  benefit  schedule. 

Very  truly  yours , 


THOMAS  M,  O'CONNOR 
City  Attorney 
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SUBJECT:   SUSPENSION  OF  POLICEMEN  AND  FIREiMEN  PURSUANT  TO  SECTION 

155  OF  THE  CHARTER  PENDING  TRIAL  AND  HEARING  BY  COMMISSION 


Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Section  155  of  the  City  Charter,  Fire  and  Police 
Disciplinary  Procedure,  amended  in  1963  to  grant  suspen- 
sion pov;ers  up  to  10  days  to  the  chiefs  of  both  depart- 
ments for  disciplinary  purposes,  is  silent  on  one  point 
of  major  concern  to  me. 

"For  example,  should  a  member  commit  an  offense  of 
serious  or  possibly  criminal  proportions,  or  commit  an 
offense  that  renders  him  unfit  or  unable  to  perform  his 
required  duties,  but  two  courses  of  disciplinary  action 
are  stipulated  in  Section  155: 

"(a)   Suspension  by  the  Chief  of  Department  under 
a  limitation  of  10  days,  or 

"(b)   Filing  of  a  formal  complaint  for  hearing 
before  the  Commission. 

"In  the  latter  case  there  is  no  authorized  procedure 
for  removing  the  offender  pending  hearing  and  action  by 
the  Commission  on  the  submitted  complaint.   The  offense 
may  be  of  such  nature  that  a  10  day  suspension  would  be 
unsuitable;  yet  the  offender  should  be  removed  from  or 
relieved  of  duty  pending  Commission  action  on  the  formal 
complaint  whereby  heavier  punishment  could  be  levied. 

"My  question  is:   Could  our  present  Rules  and  Regula- 
tions on  the  subject  be  amended  to  provide  for  a  method 
whereby  an  offender,  under  such  dire  circumstances,  might 
be  removed  from  or  relieved  of  duty  and  be  placed  in  a 
non-pay  status  pending  hearing  and  action  by  the  Commis- 
sion on  the  formal  complaint? 

"It  is  recognized,  supported  by  your  Opinion  given 
to  the  Police  Department,  that  exercise  of  the  suspension 
powers  by  the  Chief  of  Department  precludes,  because  of 
double  jeopardy,  further  hearing  on  the  offense  by  the 
Commission  except  as  to  appeal  from  the  penalty  imposed." 
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OPINION 


Your  request  for  an  opinion  relates  to  the  jurisdiction 
of  the  Fire  Department  to  order,  pending  a  hearing,  suspension  with- 
out pa}'  of  a  menber  charged  by  formal  complaint  under  Section  155 
of  the  Charter. 

The  Charter  makes  express  provision  for  the  exercise  of 
disciplinary  authority  by  the  Fire  and  Police  Commissions  in  Section 
155,  which  reads  as  follows: 

"Members  of  the  fire  or  the  police  department 
guilty  of  any  offense  or  violation  of  the  rules  and 
regulations  of  their  respective  departments,  shall 
be  liable  to  be  punished  by  reprimand,  or  by  fine  not 
exceeding  one  month's  salary  for  any  offense,  or  by 
suspension  for  not  to  exceed  three  months,  or  by  dis- 
missal, after  trial  and  hearing  by  the  commissioners 
of  their  respective  departments;  provided,  however, 
that  the  chief  of  each  respective  department  for  dis- 
ciplinary purposes  may  suspend  a  member  for  a  period 
not  to  exceed  ten  days  for  violation  of  the  rules  and 
regulations  of  his  department.   Any  member  so  suspended 
shall  have  the  right  to  appeal  such  suspension  to  the 
fire  commission  or  to  the  police  commission,  as  the 
case  may  be,  and  have  a  trial  and  hearing  on  such  sus- 
pension.  Written  notice  of  appeal  must  be  filed  within 
10  days  after  cuch  suspension  and  the  hearing  of  said 
appeal  must  be  held  within  30  days  after  the  filing  of 
said  notice  of  appeal.   If  the  commission  shall  reverse 
or  alter  the  finding  of  the  chief,  it  shall  in  the  case 
of  a  reversal  and  in  other  cases  it  may  in  its  discretion, 
order  that  the  member  affected  be  paid  salary  for  the 
tlrr.e  of  his  suspension.   In  the  event  the  chief  should 
exercise  such  power  of  suspension,  the  member  involved 
shall  not  be  subject  to  any  further  disciplinary  action 
for  the  same  offense. 

"Subject  to  the  foregoing  members  of  either  depart- 
ment shall  not  be  subject  to  dismissal,  nor  to  punish- 
ment for  any  breach  of  duty  or  misconduct,  except  for 
cause,  nor  until  after  a  fair  and  impartial  trial  before 
the  commissioners  of  their  respective  departments,  upon 
a  verified  complaint  filed  with  such  commission  setting 
forth  specifically  the  acts  complained  of,  and  after 
such  reasonable  notice  to  them  as  to  time  and  place  of 
hearings  as  such  commission  may,  by  rule,  prescribe. 
The  accused  sliail  be  entitled,  upon  hearing,  to  appear 
personally  and  by  counsel;  to  have  a  public  trial;  and 
to  secure  and  enforce,  free  of  expense,  the  attendance 
of  all  witnesses  necessary  for  his  defense." 
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Section  155  does  not  specifically  provide  for  suspension 
pending  a  hearing,  and  the  first  sentence  of  the  second  paragraph 
thereof  prohibits  dismissal  or  punishment  for  any  breach  of  duty  or 
misconduct  except  for  cause  and  after  a  fair  and  impartial  trial. 
Therefore,  suspension  pending  the  hearing  and  before  disposition 
of  the  charges  as  prescribed  in  Section  155  cannot  be  ordered  unless 
such  suspension  is  not  "punishment"  within  the  meaning  of  that  term 
as  used  in  that  section^ 

The  prohibition  encompassed  by  the  restricting  provisions 
of  Section  155  is  directed  against  the  exercise  of  power  where  the 
purpose  is  to  punish  misconduct.   If  the  power  to  suspend  pending 
the  hearing  of  charges  is  inferred,  it  must  be  to  provide  for  the 
temporary  removal  of  an  emoloyea  to  protect  the  public,  secure  the 
faithful  performance  of  official  duties  and  keep  the  public  service 
above  reproach,  not  to  punish  the  employee  for  his  derelictions. 

It  is  my  opinion  that  such  suspension  pending  a  hearing 
does  not  constitute  "punishment"  prohibited  by  Charter  Section  155. 

In  the  case  of  Oentner  v.  Board  of  Education  of  Los 
Angeles,  219  Gal.  135,  25  P.  2d  8T4,  where  the  issues  confronting 
the  Supreme  Court  were  quite  similar  to  those  involved  in  your 
request,  the  court  held  that  school  authorities  are  not  required 
to  give  active  employment  to  a  teacher  pending  a  dismissal  hearing. 
(See  also  Kaplan  v.  School  District  of  Philadelphia,  178  Pa,  Super. 
88,  113  A.  2d  1647) 

^'here  it  can  reasonably  be  inferred  that  the  proper 
operation  of  the  Fire  Department  in  discharging  its  public  duty 
will  be  impaired  by  the  retention  for  duty  of  a  member  charged  with 
misconduct  such  as  to  subject  him  to  disciplinary  proceedings  before 
the  Fire  Corcmissicn,  the  power  to  suspend  such  a  member  for  a  reason- 
able time  until  the  required  proceedings  can  be  held  must  be  implied 
in  the  absence  of  specific  Charter  authority  to  the  contrary.   (See 
previous  opinions.  No,  735,  dated  October  21,  1953,  and  No.  4212, 
dated  December  9,  1948.) 

Charter  Section  154,  dealing  with  disciplinary  matters 
for  all  City  employees  other  than  policemen  and  firemen,  makes 
specific  provision  for  suspension  for  a  limited  time  pending  hearing. 
The  sections  are  not  companion  sections  and  are  not  intended  to  be 
read  together  for  construction  purposes. 

You  are  advised,  therefore,  that  the  Fire  Commission  may 
adopt  rules  and  regulations  providing  for  the  tei^porary  suspension 
without  pay  of  a  member  charged  with  breach  of  duty  or  misconduct 
constifv'ting  cause  for  dismissal  or  punishment  by  the  Commission 
pending  expeditious  trial  and  detemnination  of  such  charges  by  the 
Commission. 
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The  power  of  temporary  suspension  without  pay  pending 
hearing  of  charges  of  breach  of  duty  or  misconduct  constituting 
cause  for  dismissal  or  punishjn^nt  by  the  Corrmisnion,  possessed 
by  the  Fire  Commission,  is,  in  the  same  measure,  possessed  by  the 
Police  Commission,  for  the  same  reaso-s. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   V'illiam  F.  Murray 

Chief  of  Department 

San  Francisco  Fire  Department 

Room  2,  City  Hall 

San  Francisco,  California 


TAT 
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^^:.  Robert  J.  Do  Ian 
Clerk  of  the  Boai d 
Board  of  Supervicori 
235  City  Hnil 
San  Francisco,  Cnlifornia 


Dear  MiT,  Dolan; 


V^'-ir  le'.ter  o.c  January  5,  1955,  regarding  the  vacation 
of  thii  ieiiK?lnlng  po,:.:.icn  of  Bancroft  Aven-je  southeasterly  from 
Ir.gaj?s  Street,  request's  advice  cs  follo^^-s: 

"1.   Might  the  proposed  street  vacation,  in 
eliminating  one  of  the  nearis  of  ingress  and  egress 
to  Lots  17  and  18,  Block  4831,  and  Lot  1,  Block  4378, 
be  construed  as  inverse  condcmr:vti:ion  of  property? 

"2,   Is  it  within  the  power  of  the  Board  of 
Siipervisors  to  order  the  vacation  of  a  street  con- 
tingent upon  a  future  happening:   specif icaily,  in 
this  case,  could  the  Board  now  order  that  Bancroft 
Avenue  be  vacated  at  soaie  future  time  v/hen  or  if 
Hawes  Street  is  improved?" 

It  is  wr-11  established  law  in  California  that  the  owner 
of  property  abutting  upon  a   public  stx-eet  acquires  a  private 
easement  therein  for  purposes  of  ingress  and  egress  which  con- 
stitutes a  property  right  attaching  to  his  land,  separate  and 
apart  from  the  right  of  the  public  to  use  the  street.    This 
private  easement  survives  vacation  of  the  public  street  and  the 
abut;;irig  property  owner  cannot  be  divested  of  such  easement 
"except  by  purchase  or  agreement  or  by  compensation  from  the 
sovereign."    (Neff_v.  Ernst,  48  Cal.  2d  628;    See  also: 
Bi^2lc,7  y ,  Ba  1  ]'.ei:Tno ,""nn r~Ca  1 .  559;   Severo  v.  Facheco.  75  Cal. 
A;""'F .  "Zi.!  30.)    j-TTcreforc,  as  to  a  nonconsentlng  pv-operty  owner, 
the  stj:2et  vacation  order  has  no  force  or  validity  to  effect  a 
taking  or  dam.?ging  of  his  property  right  and  the  street  still 
ro.iiains  a  public  stie^t  to  the  ful'".  cxt^^nt  necessary  to  protect 
him  in  such  right.    (Eigelow  v._EaJ.lcrino,  r.uvza.)      The  right 
to  the  e.=:sement  survives  ui:rtTl"~I.t  iseVftlnguTcwed  Ln  one  of  the 
manners  above  mentioned. 
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The  judicially  established  rule  that  a  private  easement 
of  ingress  and  egress  survives  a  street  vacation  ordinance  has 
received  statutory  recognition  in  California  in  the  provisions 
of  Section  812  of  the  Civil  Code,  V7hich  provide  for  the  extin- 
guishment of  certain  easements  upon  the  abandonment  or  vacation 
of  public  streets  and  hight-^Jiys,  bu';  which  specifically  except 
"a  private  easement  necessary  for  the  purpose  of  ingress  and 
egress  .  .  .  from  or  to  a  public  street  or  highway.  ..." 

Accordingly,  you  are  advised,  in  answer  to  your  first 
question,  that  the  order  of  vacation  of  the  street  will  not 
eliminate  any  easement  of  ingress  and  egress  possessed  by  any 
abutting  property  owner  on  the  street,  and  therefore  will  not 
constitute  an  inverse  condemnation  of  property  under  the  pro- 
visions of  Section  14,  Article  I  of  tha  Constitution  of  the  State 
of  California,  which  prohibit  private  property  from  being  taken 
or  damaged  for  public  v.se  without  juct  compensation  having  been 
paid  to  the  owner. 

With  reference  to  the  occoiid  question  set  forth  in  your 
letter,  you  are  advis;id  that  under  the  provisions  of  Section  8323 
of  the  Streets  and  Highways  Code  it  is  a  jurisdictional  pre- 
requicite  to  an  order  of  street  vacction  that  the  legislative 
body  find  from  the  evidenc?.  submitted  that  the  street  ''is  unnec- 
essary for  present  or  prospective  public  street  purposes."  Thus, 
if  the  evidence  establishes  that  the  street  is  necessary  for 
either  present  or  prospective  public  street  purposes,  the  vacation 
order  may  not  legally  be  adopted. 

The  contingency  expressed  in  your  letter  would  be 
incompatible  with  the  requisite  jurisdictional  finding  that  the 
street  is  net  necessary  for  present  street  purposes.    It  is 
therefore  my  opinion  that  the  Board  of  Supervisors  could  not 
validly  enact  a  street  vacation  crdinonce  contingent  upon  a 
future  event  of  the  character  proposed  in  your  letter. 

Very  truly  yours, 


THOI-IAS   M.    O'CONNOR 
City  Attorney 


PJD 


*.      »        -» 


OPINION  NO.   65-4 
February  25,   1965 


SUBJECT:      VALIDITY  AND  REGULARITY  OF  ADOPTION  OF 
RESOLUTIONS   NO.    iM-iiUr  AND  NO.   6-65 


Gentlemen: 


Your  request  for  an  opinion  is  as  follows: 


REQUEST 

"The  Public  Housing  Administration  has  requested 
that  I  have  the  opinion  of  the  City  Attorney  re- 
garding the  validity  of  the  proceedings  taken  by 
the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco  in  approving  the  above  mentioned 
resolutions, 

"Will  you  kindly  forward  to  me  an  original  and  3 
duplicate  originals  of  your  legal  opinion  regard- 
ing this  matter." 

OPINION 

After  careful  examination  of  all  details  related  to  your 
inquiry,  I  advise  you  that  Resolution  No.  742-64,  entitled  "RESOLUTION 
AUTHORIZING  PUBLICATION  OF  NOTICES  FOR  PUBLIC  HEARING  ON  PROPOSED  CO- 
OPERATION AGREEMEOT  BETV7EEN  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO  AND 
HOUSING  AUTHORITY  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO,"  and 
Resolution  No.  6-65,  entitled  "RESOLUTION  APPROVING  THE  APPLICATION 
OF  THE  HOUSING  AUTHORITY  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO  FOR 
PRELIMINARY  LOAN  FOR  LOW- RENT  PUBLIC  HOUSING;  APPROVING  THE  DEVELOP- 
MENT, CONSTRUCTION  AND  OV/NERSHIP  OF  A  LOW-REOT  HOUSING  PROJECT  OR 
PROJECTS  OF  NOT  TO  EXCEED  IN  THE  AGGREGATE  2500  DUELLING  UNITS; 
AND  APPROVING  THE  FORM  OF  COOPERATION  AGREEMEOT  BETVJEEN  THE  CITY  AND 
COUNTY  OF  SAI-^  FRANCISCO  AI^ID  THE  HOUSING  AUTHORITY  OF  THE  CITY  AND 
COUi^JTY  OF  SAN  FRANCISCO  AND  AUTHORIZING  ITS  EXECUTION,"  were  validly 
adopted  by  the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  and  are  legally  sufficient  as  to  form. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 

To:  Housing  Authority 

of  the  City  and  County  of  San  Francisco 

440  Turk  Street 

San  Francisco,  California  94102 


JJS 
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February  10,  1965 


Honorable  Thomas  J,  Cahill 

Chief  of  Police 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco  3,  California 

SUBJECT:   PARKING  CLOSE  TO  CURB  AND  DOUBLE  PARKING; 
WHETHER  PROVISIONS  OF  SECTION  54  OF  THE 
TRAFFIC  CODE  RELATING  THERETO  HAVE  BEEN 
PRE-ElvIPTED  BY  PROVISIONS  OF  VEHICLE  CODE 

Dear  Chief  Cahill: 

This  is  in  response  to  your  February  9,  1965  letter 
referring  to  City  Attorney's  Opinion  No.  1314,  dated  December 
23,  1958,  and  asking  whether  this  opinion  is  still  to  be  con- 
sidered the  expression  of  my  office  on  the  subject  matter  of 
the  opinion. 

Opinion  No,  1314  discussed  certain  sections  of  the  State 
Vehicle  Code  then  in  effect  relating  to  parking,  and  in  the  dis- 
cussion that  follows  the  related  sections  of  the  revised  Vehicle 
Code  now  in  effect  will  be  indicated  in  parentheses. 


follows: 


In  Opinion  No.  1314  it  was  concluded,  in  substance,  as 


1.  That  large  trucks  and  trailers  partced  at  an 
angle  on  the  street  and  obstructing  traffic 
thereon  could  be  removed  from  the  street  by 
a  police  officer  under  the  provisions  of 
Section  585.2  (22651)  of  the  Vehicle  Code 
authorizing  the  removal  of  vehicles  left 
standing  upon  a  highway  in  such  a  position 

as  to  obstruct  the  normal  movement  of  traffic; 

2,  That  Section  588(a)  (22502)  of  the  Vehicle  Code, 
which  requires  vehicles  to  be  parked  parallel  to 
and  within  18  inches  of  the  right-hand  curb,  but 
which  specifically  excepts  commercial  vehicles 
when  loading  or  unloading  merchandise  or 
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passengers,  is  not  in  conflict  with  Section  585,2 
(22651),  nor  does  it  nullify  enforcement  action 
under  Section  586(a)(8)  (22500)  of  the  Vehicle 
Code,  which  prohibits  any  person  to  stop,  park 
or  leave  standing  any  vehicle  whether  attended 
or  unattended  "on  the  roadway  side  of  any  vehicle 
stopped,  parked,  or  standing  at  the  curb  or  edge 
of  a  highway"   (double  parking) ; 

3.   That  Section  588(a),  enacted  in  1945,  nullified 
enforcement  under  Section  54  of  the  Traffic 
Code,  enacted  in  1940,  to  the  extent  of  conflict 
of  its  provisions  with  the  provisions  of  Section 
54,  but  that  the  provisions  of  Section  54  pro- 
hibiting the  operator  of  a  vehicle  from  standing 
or  parking  a  vehicle  in  the  roadway  other  than 
parallel  with  the  curb,  headed  in  the  direction 
of  traffic,  and  with  the  curbside  wheels  of  the 
vehicle  within  one  foot  of  the  regularly  established 
curb  line,  could  be  legally  enforced  against  com- 
mercial vehicles  when  loading  or  unloading  merchan- 
dise or  passengers,  as  such  vehicles  were  not 
regulated  in  this  respect  by  State  law. 

It  is  to  be  noted  that  the  opinion  did  not  conclude  that 
the  provisions  of  Section  54  relating  to  double  parking,  which  is 
regulated  by  State  law,  could  be  legally  enforced, 

I  agree  v/ith  the  foregoing  conclusions  of  my  predecessor 
expressed  in  Opinion  No,  1314,   However,  for  the  sake  of  clari- 
fication, I  recommend  that  Section  54  of  the  Traffic  Code  be 
amended  so  that  it  clearly  comports  with  State  law.   I  shall  be 
pleased  to  meet  with  j'ou  at  your  convenience  for  a  discussion  of 
the  context  of  an  amendment  to  be  prepared  and  presented  to  the 
Board  of  Supervisors, 

Since  receiving  your  letter,  I  received  a  copy  of  Judge 
Fitz-Gerald  Ames'  memorandum  opinion  in  the  case  of  People  of 
the  State  of  California  v.  Lee  Clyde  Linton,  No.  C,  304590,  I 
agree  with  Judge  Ames'  conclusion  that  any  cications  issued  for 
double  parking  should  be  issued  under  the  provisions  of  Section 
22500(h)  of  the  State  Vehicle  Code  rather  than  under  the  provisions 
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of  Section  54  of  the  Traffic  Code. 
You  are  thus  advised. 

Very  truly  yours, 

THOI^S  M.  O'CONNOR 
City  Attorney 

TJB 


OPINION  NO.  65-5 
March  1,  1965 


SUBJECT:   CONSTITUTIONALITY  OF  FOEiMER  FIRE  CODE 
SECTION  336  (PROPOSED  SECTION  8.09  OF 
NEW  FIRE  CODE)  LIMITING  REPAIR  SERVICES 
PERMITTED  IN  GASOLINE  SERVICE  STATIONS 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  Governmental  Services  Committee  will  appre- 
ciate having  your  opinion  as  to  the  constitutionality 
of  former  Fire  Code  Section  336,  which  pertained  to 
services  permitted  in  gasoline  service  stations. 

"This  inquiry  arises  as  a  result  of  contentions 
before  the  Committee  during  current  hearings  on  the 
question  of  adding  a  similar  list  of  permitted  ser- 
vices to  the  new  Fire  Code." 

OPINION 

Section  336  of  the  Fire  Code   (Part  II,  Chapter  IV,  San 
Francisco  Municipal  Code)  relating  to  services  permitted  in  a 
gasoline  supply  station,  a  copy  of  which  is  attached  to  this 
opinion,  was  repealed  upon  the  adoption  of  a  new  Fire  Code  on 
December  28,  1964.   (Ordinance  No.  354-64.)   Prior  to  repeal,  the 
constitutionality  of  Section  336  was  an  issue  in  two  court 
actions.   In  1949,  the  San  Francisco  Superior  Court  ruled  that 
Section  336  was  constitutional  and  not  in  excess  of  the  powers  of 
the  Board  of  Supervisors.   (San  Francisco  Petroleum  Retailers 
Assn.  y.  City  and  County  of  San  Francisco,  San  Francisco  Sup.  Ct. 
No.  386483.)   In  1964,  the  San  Francisco  Municipal  Court  ruled 
that  Section  336  was  unconstitutional  and  void.   (People  v.  Cole, 
San  Francisco  Muni.  Ct.  J27306.)   However,  neither  case  was 
carried  higher  than  the  trial  court  level  by  way  of  appeal  to  a 
reviewing  court  and  hence  neither  case  established  a  binding 
precedent  on  the  issue  of  the  constitutionality  of  Section  336. 
(King  v.  Order  of  U.  C.  Travelers.  333  U.S.  153.) 

The  addition  of  a  section  to  the  new  Fire  Code  substan- 
tially similar  to  former  Section  336  would  in  no  wise  alter  the 
situation.   It  is  a  settled  rule  of  statutory  construction  that 
when  a  statute  or  a  clause  or  provision  thereof  has  been  con- 
strued   by  a  court  of  last  resort,  and  the  same  is  substantially 
re-enacted,  the  legislative  body  may  be  regarded  as  adopting  such 
construction.   (Blodgett  v.  Superior  Ct.,  210  Cal.  1.)   However, 
in  view  of  the  fact  that  Section  336  had  never  been  construed  by  a 
court  of  last  resort,  the  rule  is  inapplicable  in  the  present 
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instance  and  neither  the  1949  Superior  Court  decision  nor  the  1964 
Municipal  Court  decision  vould  be  determinative  of  the  constitu- 
tionality of  a  section  of  the  new  Fire  Code  substantially  similar 
to  former  Section  336. 

It  is  unquestionable  that  a  municipality,  in  the  exer- 
cise of  the  police  power,  may  impose  regulations  upon  the  use  of 
property  or  the  conduct  of  a  business  or  profession  for  the  pur- 
pose of  protection  against  the  hazards  of  fire.   (Queens ide  Hills 
Realty  Co.  v.  Saxl,  328  U.S.  80;  Ex  parte  Fiske,  72  Cal .  125; 
Maguire  v.  Reardon,  41  Cal.  App.  596;  Sullivan  v.  Los  Angeles,  116 
Cal.  App.  2d '807;  People  v.  Sevel,  120  Cal.  App.  2d  Supp.  907.) 

While  this  power  is  not  unlimited  in  that  unnecessary 
and  unreasotiable  restrictions  may  not  be  imposed  thereunder 
(Washington  V  Roberge ,  278  U.S.  116;  Skalko  v.  City  of  Sunnyvale, 
14  Cal.  2d  213)  the  legislative  body  has  broad  discretion  to  de- 
termine the  measures  necessary  for  the  protection  of  the  public. 
(Shivell  V.  Municipal  Court,  18S  Cal.  App.  2d  333;  Justesen's  Food 
Stores,  Inc.  v.  Tulare,  "4j  Cal.  App.  2d  616.) 

Any  exercise  of  the  police  powers  is  subject  to  judicial 
review  but  the  court's  inquiry  is  limited  to  determining  whether 
the  object  of  the  legislation  is  one  for  which  that  power  may 
legitimately  be  invoked,  and,  if  so,  whether  the  statute  bears  a 
reasonable  and  substantial  relation  to  the  object  sought  to  be 
attained.   (Allied  Pr-oerties  v.  Department  of  Alcoholic  Beverage 
Control.  53  Cal.~Zd  IhIT) 

In  view  of  the  principles  set  forth  in  the  foregoing 
decisions  it  is  my  opinion  that  if,  after  the  many  committee 
hearings  on  this  subject  and  after  considering  all  the  facts  and 
weighing  the  public  gain  as  against  private  loss,  the  Board  of 
Supervisors  determines  that  regulation  of  services  in  a  gasoline 
supply  station  by  the  adoption  of  legislation  substantially  simi- 
lar to  former  Section  336  of  the  Fire  Code  is  a  reasonable  regula- 
tion for  the  purpose  of  protection  against  the  hazards  of  fire  and 
warranted  in  the  public  interest,  the  Board  would  be  acting  within 
its  constitutional  powers  in  adopting  such  legislation. 

You  are  advised  accordingly. 

Respectfully  submitted 


THOMAS  M.  O'CONNOR 
City  Attorney 

To:   Mr.  Robert  J.  Dolan        jjc 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 


SAN  FRANCISCO  FIRE  CODE 


SEC.  336.   Services  Pgrmitted.   The  sale  of  lubricating  oils, 
greases,  tires,  batteiies  and  other  accessories,  the  cleaning,  oiling 
and  greasing  of  automobiles,  the  minor  servicing  and  adjusting  of 
brakes  and  elec^rirnl  equipment,  and  the  adjusting  of  fan  belt  tension, 
the  removal  and  i'i.  :allation  of  lamp  globes,  the  focusing  of  head 
lamps  by  adjuscui.nt  only,  cleaning  and  adjusting  of  spark  plugs, 
installation  of  new  spark  plugs,  removal  and  installation  of  oil  fil- 
ter or  filtering  element,  installation  of  new  wind  shield  wiper  blades, 
removal  and  cleaning  of  air  filters,  removal  and  installation  of  radi- 
ator hose  without  removal  of  radiator  or  water  pump,  removal  and 
installation  of  battery  or  battery  cables,  replenishing  brake  fluid 
in  brake  supply  tank,  cleaning  and  adjusting  distributor  points, 
adjusting  of  carburetor,  installation  of  new  fan  belts,  increasing  or 
decreasing  generator  charging  rate  by  adjustment,  and  miscellaneous 
minor  servicing  and  adjusting,  and  the  servicing  and  repairing  of 
tires  and  batteries  shall  be  permitted  upon  any  premises  primarily 
used  as  a  gasoline  supply  station,  but  no  repairs  or  reconditioning 
of  the  chassis,  motors',  engines,  bodies,  or  fenders  of  automobiles, 
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auuoaoDi.ies  or  motor  venicies  snaii.  ue  peirmxi-i-t;u  upwii  any    p^tiu^v^*-" 
used  as  a  gasoline  supply  station,  provided,  however,  that  no  automo- 
bile or  motor  vehicle  shall  be  permitted  to  be  stored  or  parked 
within  twenty  (20)  feet  of  the  gasoline  dispensing  units  except  while 
being  serviced  with  gasoline,  oil,  air  and  water,  and  battery  testing; 
and  provided  further  that  the  storage  or  parking  of  automobiles  or 
motor  vehicles  for  other  than  the  above  mentioned  stated  services, 
shall  be  prohibited  unless  pursuant  to  a  permit  obtained  from  the 
Fire  Dep?rLment  as  required  elsewhere  in  Lhis  Municipal  Code  for 
automobile  parking  stations;  and  provided  that  where  such  automobile 
parking  station  is  operated  in  conjunction  with  or  immediately 
adjacent  to  a  gasoline  supply  station  that  portion  of  the  fence  re- 
quired for  automobile  parking  stations  which  would  separate  the 
automobile  parking  station  from  the  gasoline  supply  station  may  be 
omitted,  and  any  entrance  or  exit  of  the  gasoline  supply  station  may 
be  used  as  the  entrance  or  exit  of  the  automobile  parking  station. 

All  equipment  for  the  washing  of  automobiles  shall  be  properly 
housed  and  said  washing  conducted  in  accordance  with  such  rules  and 
regulations  as  the  Chief  of  the  Division  of  Fire  Prevention  and 
Investigation  of  the  San  Francisco  Fire  Department  may  make  regarding 
the  same. 

All  automobiles  shall  be  spaced  and  parked  in  a  manner  approved 
by  the  Chief  of  the  Division  of  Fire  Prevention  and  Investigation  of 
the  San  Francisco  Fire  Department. 

It  shall  be  a  violation  of  this  section  for  any  gasoline  supply 
station  to  display  or  cause  to  be  displayed  a  sign  or  signs  in  or 
upon  the  premises  of  a  gasoline  supply  station  stating  that  any  ser- 
vices other  than  those  authorized  hereunder,  or  to  advertise,  are  or 
will  be  performed  upon  said  premises  unless  pursuant  to  a  permit 
obtained  from  the  Fire  Department  as  required  by  law. 
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February  23,  1965 


Mr,  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 


SUBJECT:   LEGALITY  OF  ISSUANCE  OF  A  CITATION  FOR 
EACH  AND  EVERY  HOUR  A  VEHICLE  REMAINS 
PARKED  IN  A  PARKING  METER  ZONE 
File  203-63-2 


Dear  Mr,  Dolan: 


This  is  in  response  to  your  February  15,  1965  letter 
reading  as  follows: 

"The  Transportation  Committee,  at  its  last 
meeting,  heard  three  items  pertaining  to  increas- 
ing traffic  fines, 

"The  committee  expressed  some  question  on  the 
legality  of  Section  11  of  the  attached  ordinance. 
This  relates  to  the  issuance  of  a  citation  for  each 
and  every  hour  a  vehicle  remains  parked  in  a  park- 
ing meter  zone, 

"The  members  of  the  Transportation  Committee 
would  appreciate  hearing  from  you  on  this  subject," 

The  language  of  Section  11  of  the  ordinance  attached  to 
your  letter,  relating  to  the  issuance  of  a  citation  for  each  and 
every  hour  a  vehicle  remains  parked  in  a  parking  meter  zone,  was 
drafted  by  this  office  at  the  request  of  the  Police  Department 
and  the  question  of  its  validity  was  at  the  time  thoroughly  re- 
searched and  considered.   As  the  result  of  this  analysis  and 
consideration  I  concluded  that  these  penalty  provisions,  if 
adopted  by  the  Board  of  Supervisors,  would  be  legal  and  enforce- 
able. 
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The  pov/er  of  a  legislative  body  to  declare  continuing 
offenses  as  separate  offenses  with  relation  to  particular  time 
periods  involved  in  their  continuance  has  been  sustained  by  the 
courts,   (See  Savage  v.  District  of  Columbia,  54  A.  2d  562; 
Melton  V.  City  of  Paris.  164  N.  E.  218;  City  of  New  Orleans  v. 
Mangiarisina.  71  So.  886,  and  Wright  v.  City  of  Guthrie,  1  P,  2d 
162.) 

These  authorities,  which  held  valid  and  enforceable 
provisions  of  ordinances  providing  that  each  day's  continued 
violation  of  the  ordinance  would  constitute  a  separate  and 
distinct  offense,  are  especially  pertinent  here  where  the  basic 
purpose  of  the  ordinance,  which  is  to  hasten  the  departure  of 
parked  vehicles  in  order  to  speed  up  traffic  and  relieve  traffic 
congestion,  can  be  completely  frustrated  by  the  continued  vio- 
lation. 

You  are  accordingly  advised  that  it  is  my  opinion  that 
it  is  within  the  legal  powers  of  the  Board  of  Supervisors  to 
enact  Section  11  to  the  ordinance  attached  to  your  letter. 

Very  truly  yours, 

THOMAS  M.  O'CONNOR 
City  Attorney 

TJE 
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OPINION  NO.    63-6 
March  3,    1965 


SUBJECT:      CHARTER  SECTION   146;    SENIORITY   CREDITS   FOR  YEARS   OF 

SERVICE   ON  TAKING    PROMOTIONAL  EXAI-IINATIONS   NOT  ALLOWED 
FOR   PERIODS   THAT    FIRE  DEPARTMENT  MEMBER   IS   ON  DISABILITY 
RET  IREh^NT 

Dear  Sir: 

You  have  forwarded  to  this  office  a  request  for  an 
opinion  concerning  the  legal  authority  to  grant  seniority  of  ser- 
vice credits  in  promotional  examinations  under  Section  146  of  the 
Charter  for  periods  of  time  when  a  member  of  the  Fire  Department 
was  retired  on  account  of  disability  incurred  in  the  line  of  duty. 

Forwarded  with  your  request  for  opinion  were  copies  of 
correspondence  received  by  you  from  two  members  of  the  Fire  Depart- 
ment who  participated  in  the  examination  for  Class  H20  Lieutenant, 
Fire  Department.   Both  members  requested  seniority  of  service  credits 
for  periods  of  time  during  which  they  were  on  disability  retirement 
for  injuries  sustained  by  them  in  the  line  of  duty. 

OPINION 

Section  146  of  the  Charter  allows  seniority  credits  for 
each  year  of  service  in  the  Fire  Department  for  members  taking  pro- 
motive examinations: 

"Fifteen  per  cent  of  the  total  credits  allowed  for 
any  promotive  examination  shall  be  allowed  for  seniority 
of  service,  which  said  credits  shall  be  distributed  as 
follows: 

"(e)   For  Promotion  to  the  Rank  of  Lieutenant  in  the 
Fire  Department: 

"One  per  cent  of  the  total  credits  allowed  for  the 
entire  examination  shall  be  allowed  for  each  year  of 
service  in  the  fire  department  until  a  maximum  of  fifteen 
per  cent  is  reached;" 

A  member  of  the  Fire  Department  who  is  incapacitated  from 
the  performance  of  duties  by  reason  of  injuries  received  in  the  line 
of  duty  is  entitled  to  one  year  disability  benefits  at  full  salary, 
and  he  shall  receive  credit  as  service  for  such  period  (Section  172, 
Charter).   A  disabled  fireman,  in  addition  to  the  one  year  disability 
provided  by  Section  172  of  the  Charter,  is  entitled  to  use  accumulated 
unused  sick  leave  not  to  exceed  six  months  (Section  153,  Charter)  and 
an  accumulated  vacation  allowance  not  to  exceed  thirty  working  days 
(Section  151.4.1,  Charter),  together  with  the  current  year's  vacation 


OPINIOM  NO.  65-6 
March  3,  1965 
Page  2 


under  Section  151.4  of  the  Charter.   A  fireman's  service  with  the 
Fire  Department  continues  during  leaves  of  absence  granted  for  dis- 
ability, sickness  and  vacation  (Section  172,  Charter;  City  Attorney's 
Opinion  No.  1109,  dated  August  31,  1956;  see  also  City  and  County  of 
San  Francisco  v», „lndustrial_Accid_eivt  Comnissj^n,  142  Cal.  ApjT  2d 
494  --  fireman's  service  continues  during  vacation  leave). 

Section  171.1.3  of  the  Charter  provides  that  a  fireman 
disabled  in  the  line  of  duty  shall  be  retired  and  receive  a  retire- 
ment allowance  equal  to  75  per  cent  of  his  compensation: 

"Any  member  of  the  fire  department  who  becomes  in- 
capacitated for  the  performance  of  his  duty  by  reason  of 
any  bodily  injury  received  in,  or  illness  caused  by  per- 
formance of  his  duty,  shall  be  retired,  and,  if  he  is  not 
qualified  for  service  retirement  shall  receive  a  retire- 
ment allowance  equal  to  seventy-five  per  cent  compensation 
of  said  member,  as  defined  in  section  171.1.1.  ...   If 
his  disability  shall  cease,  his  retirement  allowance  shall 
cease,  and  he  shall  be  restored  to  the  service  in  the  rank 
he  occupied  at  the  time  of  his  retirement." 

Thus,  after  a  disabled  firemAn  uses  all  his  available  disability 
sick  and  vacation  leaves,  the  F.etirement  Board,  the  Fire  Commission 
or  the  member  may  request  disability  retirement.   Section  171.1.3 
specifically  provides  that  when  a  fireman's  disability  ceases  the 
retirement  allowance  shall  terminate  and  he  shall  be  restored  to 
city  and  county  service.   Since  Section  171.1.3  provides  for  the 
return,  of  a  fireman  to  City  service  when  his  disability  ceases,  it 
is  evident  that  such  fireman  is  not  in  the  service  of  the  Fire  De- 
partment during  the  period  of  disability  under  that  section. 

The  Charter  frequently  refers  to  years  of  service  of  an 
wcployee  as  distinguished  from  retirfmant  for  service  or  disability. 
These  terms  are  mutually  exclusive  «f  each  other.   If  a  person  is 
retired  due  to  service  or  disability,  he  cannot  receive  compensation 
for  service  rcnHcred  the  City  (Charter  Section  171.1.12)  and  periods 
«f  dinahility  retirement  are  not  included  as  service  in  computing 
retirement  allowance  (Section  171.1.9). 

"Service"  has  been  defined  as  labor  performed  in  the 
interost  and  under  the  direction  of  others;  the  work  of  a  servant. 
(Bente  v.  Department  of  V;ater  and  Power,  45  Cal.  App.  2d  589.) 

"Retirement"  has  been  defined  as  meaning  to  separate  '^r 
withdraw;  to  withdraw  fvom  office,  a  public  station,  business  or  the 
like,  to  withdraw  from  active  service.   (State  ex  rel.  Herman  v.  City 
alGrand  Island.  IS  N.W.  2c\    V*l  ,  ?/*/i ;  ^h*>   Neb.  I^TJ^T"  "From  these 
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definitions  it  may  be  seen  that  "service"  has  a  meaning  directly 
opposite  from  "retirement." 

One  purpose  of  the  credit  for  years  of  service  allowed  in 
taking  promotive  examinations  under  Section  146  of  the  Charter  is  to 
reward  active  years  of  service  in  order  to  insure  selection  of  ex- 
perienced candidates  for  positions  of  leadership  in  the  Fire  Depart- 
ment.  This  purpose  would  be  defeated  if  a  fireman  were  allowed 
service  credits  for  indefinite  periods  of  time  while  on  disability 
retirement. 

It  must  be  concluded  that  Section  146  of  the  Charter 
clearly  li-mits  the  service  credit  to  each  year  of  credited  City 
service  fct  which  a  menib^r  oT.   the  Fire  Department  receives  compensa- 
tion aivj  that  the  periods  that  such  menil  cr  is  on  disability  retire- 
ment under  Section  171.1.3  of  the  Chart.cr  must  be  excluded  when  com- 
puting the  credit  for  years  of  service. 

You  are  so  advised. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Harry  Albert 

Personnel  Director 
In-Service  Activities 
Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California 

MCK 
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Mr.  Harry  D.  Ross 

Controller 

109  City  Hall 

San  Francisco,  California  94102 

Re;  Compensation  of  Counsel  Appointed  to  Represent 
Indigents  Before  the  Juvenile  Court;  Petitions 
Arising  Under  Section  600(a),  Welfare  and 
Institutions  Code. 

Dear  Mr,  Ross : 

Orders  for  pajmient  of  compensation  to  counsel  appointed 
to  represent  indigents  in  proceedings  before  the  Juvenile  Court 
were  recently  filed  with  your  office.   Your  letter  of  February 
8,  1965,  requests  information  as  to  whether  such  payments  may  be 
legally  made. 

The  subject  proceedings  arose  under  provisions  of 
Section  600(a)  of  the  Welfare  and  Institutions  Code  and  involved 
minors  in  need  of  proper  parental  control  and  who  have  no  parent 
or  guardian  willing,  capable  or  actually  exercising  such  control. 
They  are  commonly  referred  to  as  neglect  cases,  and  the  minor 
may  be  adjudicated  a  dependent  child  of  the  court. 

Prior  to  the  1961  amendments  to  the  Welf.  &  Inst.  Code 
(Amold-Kennick  Juvenile  Court  Law,  Stats.  1951,  c.  1616),  there 
was  no  guarantee  to  a  juvenile  of  a  right  to  counsel  in  Juvenile 
Court  proceedings.   On  recommendation  of  the  California  Law 
Revision  Commission  (1960  and  1961  Reports  and  Recommendations 
and  Studies,  Volume  3,  p.  E-5,  23),  new  statutory  provisions 
were  added  securing  to  the  indigent  minor  and  his  patent  or 
guardian  a  right  to  representation  by  counsel  at  every  stage  of 
the  Juvenile  Court  proceedings.   (See  Wclf.  &  Inst.  Code  §§633. 
634,  658,  659,  679  and  700;  see  also  51  Cal.  L.  Rev.  432,  437.) 

Also,  under  the  1961  amendments.  Government  Code  Sec- 
tion 27706,  relating  to  representation  by  public  defenders,  was 
amended  as  follows : 
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"(e)   Upon  order  of  the  court  he  shall  represent 
any  person  who  is  entitled  to  be  represented  by  counsel 
but  is  not  financially  able  to  employ  counsel  ,  ,  . 
when  such  proceedings  are  concerned  with  a  person  alleged 
to  be  or  who  has  been  found  to  be  within  the  description 
of  Sections  601  and  602  of  the  Welfare  and  Institutions 
Code."   (Stats.  1961,  c.  1616.) 

Construing  Government  Code  Section  27706(e)  with  the 
foregoing  sections  of  the  Welfare  and  Institutions  Code,  it  is 
manifest  that  the  public  defender  may  only  be  appointed  in  pro- 
ceedings arising  under  Sections  601  and  602  of  the  Welfare  and 
Institutions  Code.   It  is  well  established  that  the  public  de- 
fender may  not  exceed  his  duties  and  powers,   (Gov,  Code  §§27705, 
27705,1.)   Since  there  is  no  statutory  authority  for  the  public 
defender  to  represent  minors  and  their  parents  or  guardians  in 
proceedings  under  Welf,  &  Inst,  Code,  §600,  he  is  precluded  from 
representing  such  parties  before  the  court  under  that  section, 
(36  Ops.  Cal.  Atty.  Gen.  85,  91;  43  Ops.  Cal.  Atty.  Gen.  33;  13 
Stan.  L.  Rev.  522.) 

In  dependency  cases,  v/hen  counsel  is  requested,  appoint- 
ment is  discretionary  but  must  be  made  from  the  ranks  of  private 
counsel.   (43  Ops.  Cal.  Atty.  Gen.  33.)   It  is  true,  as  you  have 
indicated,  that  in  the  absence  of  statutory  authority  an  attorney 
so  appointed  to  represent  an  indigent  is  not  entitled  to  be  com- 
pensated therefor.   (38  Ops.  Cal.  Atty.  Gen.  154.) 

Subsequent  to  the  opinion  last  mentioned,  the  Juvenile 
Court  law  was  amended  to  provide  for  compensation  of  court- 
appointed  counsel  by  adding  Section  517  of  the  Welfare  and  Insti- 
tutions Code,  which  reads  as  follows: 

"In  any  case  in  which,  pursuant  to  this  chapter, 
the  court  appoints  counsel  to  represent  any  person  who 
desires  but  is  unable  to  employ  counsel,  counsel  shall 
receive  a  reasonable  sum  for  compensation  and  for  neces- 
sary expenses,  the  amount  of  which  shall  be  determined 
by  the  court,  to  be  paid  out  of  the  general  fund  of  the 
county."   (Added  Stats.  1963,  c.  1761,  p.  3513,  §1.7.) 

The  question  presented  in  your  letter  was  considered 
in  43  Ops.  Cal.  Atty.  Gen.  33.   There  the  question  addressed  it- 
self to  the  compensation  of  counsel  appointed  under  Penal  Code 
Section  987(a)  as  amended  by  Stats.  1963,  c.  449,  and  the  specific 
question  raised  was:   "In  counties  in  which  there  is  a  public 
defender,  must  court-appointed  private  counsel  serve  without  com- 
pensation in  municipal  and  justice  court  criminal  proceedings?" 
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The  situations  are  parallel  in  that  prior  to  the  1963 
amendments  there  was  no  statutory  authorization  to  compensate 
counsel  appointed  to  represent  indigents  in  municipal  and  justice 
courts,  nor  was  there  any  authorization  to  compensate  counsel 
appointed  to  represent  indigents  in  dependency  proceedings  before 
the  Juvenile  Court. 

In  answer  to  the  question  above  posed,  it  was  decided 
that  counsel  appointed  by  the  court  under  the  nsw  amendment 
(Pen.  Code  §987(a).  Stats.  1963)  could  be  compensated  out  of  the 
general  fund  of  the  county,  and  I  here  quote  with  approval  the 
excerpt  following: 

"Thus,  the  section  discourages  an  overlapping  of 
the  functions  of  appointed  counsel  and  the  public 
defender  by  denying  compensation  to  the  former  when 
the  latter  is  authorized  and  qualified  to  act.   Con- 
versely, the  section  provides  for  the  compensation  of 
appointed  counsel  in  all  other  circumstances,  thus 
insuring  that  every  indigent  accused  of  crime  will  have 
a  right  to  representation  by  an  attorney  who  is  being 
paid  for  his  efforts," 

You  are  advised,  therefore,  that  in  proceedings  before 
the  Juvenile  Court  arising  under  Section  600 (a;  of  the  Welfare 
and  Institutions  Code,  the  judge  of  said  court  may  appoint  counsel 
to  represent  an  indigent  and  may  order  compensation  to  such 
appointed  counsel  to  be  paid  out  of  the  general  fund  of  the  county. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 

HLC 
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SUBJECT:  RECREATION  AND  PARK  COMMISSION  MAY  LEGALLY  LEASE  A 
PORTION  OF  THE  PARKING  LOT  AT  C.^JTOLESTICK  F;JiK  FOR 
DRIVE-IN  THE^VTER   PURPOSES 

Dear  Sir : 

You  have  requested   an  opinion  as    to  whether   the  Recrea- 
tion and   Park  Commission  may   legally    lease  any   portion  of   the 
parking    lot   at  Candlestick  Park  for   the  purpose  of  using    it   as   a 
drive-in  theater. 

OPINION 

The  property   in  question,   which   is    the  parking   facility 
for    the  multipurpose  stadium  at  Candlestick  Park,    is    a   part  of   the 
land   acquired  by   the  City   from  the  proceeds   of   the   1954  Recreation 
Center   Bonds.      Proposition   "B",   which  was    approved  by  the  electorate 
at  a  special   election  held   on  November    2,    1954,    authorized   the 
incurrence  of  a  bonded   indebtedness    in  the  sum  of  $5,000,000  for 
the   "acquisition,    construction  and   completion  of   the  following  mun- 
icipal  improvement,    to  wit:      t.  recreation  center  wherein  baseball, 
football  or   any  other   form  of  sport   adaptable  may  be  engaged   in 
within  said   center,    pageantry,    dramatic   productions,    place  of 
assemblage  for   any   lawful   purpose,    or   any  other    lawful  uses  which 
the  center    is    capable  of   accommodating;    .    .    .    necessary  or   conven- 
ient   for   a  recreation  center  within  the  City   and  County  of  San 
Francisco."    (Emphasis    added.) 

In   the  argument   to   the  voters    in  support  of   the  Proposi- 
tion  it  was   stated   as   follows: 

"Proposition    'b'    is   a  $5,000,000  Recreation  Center 
Stadium  bond   proposal.      It   is   designed   to   put  additional 
dollars    in   every  San  Francisco   pocket  and  cash  register. 

"Proposition    'b'    is    intended   to   provide  proper   facil- 
ities   for  major    league  baseball,   major   league  football, 
title  fights,    and  other  major  outdoor   sports    activities 
as   well   as    pageants,    dramatic   spectacles,    religious    convo- 
cations   and   other    'lawful   uses.  (Emphasis    added.)    *  *  * 

"How  will   the  Recreation  Center   Stadium  bonds    be 
amortized? 


"It   is    planned   to   amortize   them   through  using   a   por- 
i-j-uii  of   the  admission  charges    and   concession  sales.      In 
less    than   20  years    the  bond   obligations    should   be  completely 
paid   for   by   those  making  use  of   the  facility." 
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Pursuant   to   an  agreement  dated   as   of  March   15,    1958, 
between   the  City   and  County   of  San  Francisco   and   San  Francisco 
Stadium,    Inc.,    a  non-profit  corporation    (hereinafter   referred   to 
as   Corporation) : 

(1)  Corporation  raised   the  sum  of  $5,500,000  by   the  sale 
of   its   bonds,    secured  by  revenues    from  the  Recreation  Center; 

(2)  Corporation  acquired  most  of   the   land  necessary   for 
the  Recreation  Center   and   conveyed   same  to   the  City   for    the  sum 
of  $5,000,000; 

(3)  The  City   then   leased   the   land   to  Corporation  for   a 
period  of  50  years    (subject   to   prior   termination  when  all  of 
Corporation's   bonded   indebtedness   has   been  paid)    and  Corporation 
caused   to   be  constructed   thereon  a  multipurpose  Recreation  Center 
consisting   of   a  stadium  and   parking   facility; 

(4)  Corporation   then   leased   the  stadium    (less    the  parking 
facility)    for   a  period  of   35  years    to   the  National   Exhibition 
Company   at  an  annual  rental  of  the  greater  of   $125,000  or   57,  of 
the  paid   admissions    for   the  purpose  of   exhibiting  major    league 
baseball;    reserving,   however,    the  right   to  use  the  stadium  at 
all  other   times  when  regularly  scheduled  major    league  baseball 
games   were  not   being   played; 

(5)  Corporation   then   leased  back  to   the  City   the  stadium, 
subject   to   the  aforesaid   lease  to  National   Exhibition  Company, 
and   the  parking   facility   for   a   period  of   50  years,    the  gross 
revenues   derived  by   the  City's   use  of   the   premises   being   payable 
as   rental   to  Corporation  to   the  extent   that   such  revenues, 
together  with   the  rentals   received  by  Corporation  from  National 
Exhibition  Company,    total   the  sum  of   $375,000   per   year    (being 

the  amount  required   to  service  Corporation's   bonded   indebtedness); 

(6)  City   leased   the  parking    lot   to  S.    E.    Onorato   for   a   term 
ending  December   31,    1965,    for   the  purpose  of  operating   a  parking 
lot    "on   all  days   or    evenings    .    .    .    during  which  baseball,    football 
and  boxing    events,    and   such  other    events    designated  by   the  Commis- 
sion  are  held   in   the  Candlestick  Park  Stadium,"  reserving    "the 
right   to   the  use   and  occupancy  of   the  premises    and   the   possession 
thereof   and   the  right   to  sub-lease  or  otherwise  permit   the  use 
and   occupancy   thereof." 

None  of   the  aforesaid   leases   restrict   the  purposes   for 
which   the  property  may   be  used   by   the  City.      Proposition   "B",    as 
hereinabove  noted,    authorizes   certain  specific   uses   or    "any   other 
lawful  uses   which   the  center   is   capable  of  accommodating."      In 
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determining  what  constitutes  "other  lawful  uses"  of  the  property, 
we  must  look  to  the  Charter  to  find  what,  if  any,  restrictions 
are  imposed  upon  the  use  of  the  property. 

Section  42.2  of  the  Charter  provides  in  part  as  follows: 

"Except  as  provided  in  section  42.3,  the  commission 
shall  not  lease  any  part  of  the  lands  under  its  control 
nor  permit  the  building  or  maintenance  or  use  of  any 
structure  on  any  park,  square,  avenue  or  ground,  except 
for  recreation  purposes,  and  each  letting  or  permit 
shall  be  subject  to  the  approval  of  the  board  of  super- 
visors by  ordinance." 

Section  42.3  of  the  Charter  provides  as  follows: 

"The  recreation  and  park  commission  shall  have  the 
power  to  lease  or  rent  any  stadium  or  recreation  field 
under  its  jurisdiction  for  athletic  contests,  exhibitions 
and  other  special  events  and  may  permit  the  lessee  to 
charge  an  admission  fee." 

The  land  in  question  is  a  portion  of  the  parking  lot  and 
is  neither  a  part  of  the  stadium  nor  of  the  recreation  field 
therein.   Hence  the  provisions  of  Section  42.3  are  not  applicable. 
The  sole  question  to  be  answered,  therefore,  is  whether  the  leas- 
ing of  a  portion  of  the  parking  lot,  which  is  under  the  control 
of  the  Commission,  for  a  drive-in  theater  constitutes  a  "recrea- 
tion. .  purpose"  within  the  meaning  of  Section  42.2.   Since  the 
Charter  itself  does  not  define  the  term  "recreation  purposes," 
we  must  look  to  court  decisions  for  assistance  in  defining  said 
term. 

In  HcClure  V.  Board  of  Education  of  City  of  Visalia, 
38  Cal.  /.pp.  500,  501,  the  court  had  occasion  to  construe  the 
meaning  of  the  phrase  "recreational  activities,"  in  determining 
whether  or  not  the  board  of  education,  by  virtue  of  the  Civic 
Center  /ct,  was  authorized  to  permit  a  social  dance  in  a  high 
school  building.   The  Act  provided:   "There  is  hereby  established 
a  civic  center  at  each  and  every  public  school  within  the  State 
of  California,  where  the  citizens  of  the  respective  school  dis- 
tricts .  .  .  may  engage  in  supervised  recreational  activities." 
The  court,  in  concluding  that  dancing  was  a  recreational  activity 
within  the  meaning  of  the  Civic  Center  Act,  said:  "...  'recre- 
ational' means  'refreshment  of  strength  and  spirits,  after  toil; 
relief  from  toil  or  pain,  diversion,  amusement  in  sorrow  or 
distress.  '" 
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In  Green  vs.  Garrett.  63  A.  2d  326,  329,  330,  the  Su- 
preme Court  of  Appeals  of  Maryland  said: 

"Recreation  is  a  broad  term,  and  it  would  be  an 
unnatural  use  of  it  to  say  that  it  does  not  apply  to 
watching  a  football  or  baseball  game,  but  only  applied 
to  engaging  in  one.   From  the  onlooker's  point  of  view, 
a  game  conducted  by  professionals  is  often  more  inter- 
esting than  one  played  by  amateurs.   The  very  purpose 
of  a  stadium  is  to  afford  facilities  for  spectators. 
*  *  *  hatching  games  of  baseball,  and  particularly  a 
game  of  professional  baseball,  is  to  many  people  the 
greatest  possible  recreation  with  respect  to  athletic 
activity,   Ve  think  the  Department  has  ample  power  to 
recognize  this,  to  provide  such  recreation,  and  to 
enter  into  a  long  term  lease  if  it  and  the  Board  of 
Estimates  think  it  advisable,  and  for  the  interest  of 
the  City  and  its  people  to  do  so." 

In  Beard  vs.  Board  of  Education,  16  Pac.  2d  900,  904, 
81  Utah  51,  reversing  an  order  enjoining  the  use  of  school  facil- 
ities for  the  holding  of  public  and  private  motion  picture  shows 
and  other  kinds  of  entertainment,  the  Supreme  Court  of  Utah  said: 

"Laws  of  Utah,  1923,  c.  100,  authorizes  cities, 
towns,  counties,  and  school  districts  to  acquire, 
maintain,  and  operate  athletic  fields,  gymnasiums, 
and  other  recreational  centers  and  facilities.   By 
this  act  such  local  authorities  are  authorized  to 
'organize  and  conduct  plays,  games,  calisthenics, 
gymnastics,  athletic  sports  and  games,  tournaments, 
meets  and  leagues ;  dramatics ,  moving  picture  shows, 
pageants,  festivals  and  celebrations ,   *  *  *  and 
other  forms  of  recreational  activity  that  will  em- 
ploy  the  leisure  time  of  the  people  in  a  constructive 
and  wholesome  manner."''   (Emphasis  added.) 

It  is  my  opinion,  therefore,  that  a  drive-in  theater  is 
a  facility  for  recreational  purposes  under  the  circumstances  pre- 
sented in  your  request  within  the  broad  meaning  of  the  term  as 
defined  in  court  decisions  which  construe  the  power  of  a  public 
entity  to  lease  for  recreational  purposes. 

Furthermore,  the  leasing  of  the  parking  facility  for  a 
drive-in  theater  during  such  periods  of  time  as  the  stadium  is  not 
being  used  and  during  which  time  the  parking  lot  is  also  lying 
idle  will  provide  an  additional  source  of  revenue  for  the  amortiza- 
tion of  the  bonds  which  were  issued  for  the  recreation  center. 
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You  are,    therefore,    advised   that   the  Recreation  and  Park 
Coramission  may   legally   lease  a  portion  of  the  parking   lot   at 
Candlestick  Park  for   the  purpose  of  using   it   as    a  drive-in  theater, 
but  only  on  those  days   or   evenings   during  which  baseball,    football, 
boxing    events    and   such  other    events    as   may   from  time  to   time  be 
designated   by   the  Coramission,    are  not  held   in   the  stadiumj   subject, 
however,    to   approval  of   the  Board  of  Supervisors   by  ordinance,    as 
provided   in  Section  42»2  of   the  Charter. 

Respectfully   submitted. 


THOM^vS   M.    O'CONNOR 
City  Attorney 


To :      Mr .    James   P .    Lang , 
General  Manager 

Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California  94117 
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March  16,  1965 


Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 

Attention  of  Mr.  James  P.  Lang, 
General  Manager 

Subject:   Jurisdiction  of  Art  Commission  Over 
Advertising  to  be  Placed  on  Score- 
boards at  Kezar  Stadium 

Dear  Mr.  Lang: 

This  is  in  response  to  your  letter  of  March  4,  1965, 
concerning  advertising  on  the  scoreboards  at  Kezar  Stadium. 
In  addition  to  your  letter,  you  have  submitted  a  diagram,  two 
contracts  and  your  correspondence  file,  and  have  supplied  certain 
facts  verbally. 

The  factual  situation  is  that  in  1961  the  Purchasing 
Department  sought  bids  on  the  installation  of  new  scoreboards 
within  the  existing  scoreboard  structures  at  the  east  and  west 
ends  of  Kezar  Stadium.   The  award  was  to  be  made  on  the  basis 
of  scoreboard  design  and  the  least  number  of  years  in  which  title 
to  the  scoreboards  was  to  pass  to  the  City.   Payment  for  the 
scoreboards  was  to  be  derived  from  advertising  revenue.   On  an 
offer  of  eight  years  and  a  design  considered  satisfactory  by  the 
Recreation  and  Park  Commission,  the  award  was  made  to  the  Fair- 
Play  Corporation  of  Des  Moines,  Iowa.   The  new  scoreboards  were 
installed  and  put  in  operation  but  no  advertising  sponsor  was 
secured  until  March  1564,  when  Fair-Play  obtained  the  Coca-Cola 
Company  for  the  duration  of  their  contract  with  the  City,  which 
expires  in  1969.   Under  the  terms  of  the  contract  between  Fair- 
Play  and  Coca-Cola,  Coca-Cola  is  responsible  for  the  installation 
of  advertising.   The  subcontractor  of  Coca-Cola  in  requesting  a 
permit  to  install  the  advertising  had  his  request  referred  to  the 
Art  Commission.   On  November  2,  1964,  the  Art  Commission  dis- 
approved the  advertising  sign.   The  proposed  advertising  is  to 
be  placed  on  the  existing  scoreboard  structure. 
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Based  upon  these  facts,  you  have  asked  whether  or  not 
the  action  of  the  Art  Commission  would  prohibit  the  proposed 
advertising. 

Section  46  of  the  Charter  of  the  City  and  County  of  San 
Francisco  provides  that  the  Art  Commission  must  first  approve  the 
design  of  buildings,  bridges,  viaducts,  elevated  ways,  approaches, 
gates,  fences,  lamps  or  other  structures  erected  or  to  be  erected 
upon  land  belonging  to  the  city  and  county. 

In  Opinion  No.  961,  dated  May  26,  1955,  the  City 
Attorney  ruled  that  the  Art  Commission  was  without  jurisdiction 
over  the  location  or  design  of  signs  or  billboards  which  the 
Public  Utilities  Commission  proposed  to  install  in  the  Airport 
terminal  building  on  the  ground  that  the  signs  on  the  walls  of 
the  building  did  not  constitute  an  alteration  in  the  "design"  of 
the  building. 

Section  46  gives  the  Art  Commission  no  jurisdiction 
over  advertising  as  such.   For  the  Art  Commission  to  have  juris- 
diction of  the  advertising  on  the  scoreboards  at  Kezar  Stadium, 
it  would  be  necessary  that  the  "design"  of  the  stadium  itself  be 
altered  or  the  "design"  of  the  scoreboard  be  altered.   The  facts 
as  set  forth,  supra,  demonstrate  that  neither  the  design  of  the 
stadium  nor  the  design  of  the  scoreboards  is  altered  by  placing 
advertising  on  the  existing  structures. 

In  view  of  the  foregoing,  you  are  advised  that  the 
Art  Commission  has  no  jurisdiction  in  this  matter  and  its  prior 
approval  is  not  required. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

TAT,  Jr 
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SUBJECT:   MAY  CITY  LEGALLY  PROVIDE  CASH  AWARDS  TO  MUNICIPAL 
RAILWAY  OPERATORS  FOR  SAFE  DRIVING  RECORDS 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"The  Civil  Service  Commission  has  discussed,  on 
several  occasions,  t-ho  2dvisab''-lity  of  offering  cash 
awards  to  Operators  of  Municipal  Railway  buses  and 
street  cars  in  an  effort  to  cut  down  the  number  of 
accidents  in  which  these  vehicles  are  involved. 

"Will  you  please  advise  me  if  the  City  may 
legally  provide  a  system  of  cash  awards  for  safe 
driving  records  and  in  what  manner  such  a  program 
could  be  administered.    Specifically,  could  a  sys- 
tem of  cash  awards  be  provided  in  the  working  conditions 
set  forth  in  the  Salary  Standardization  Ordinance  or 
made  part  of  the  Administrative  Code?" 

OPINION 

The  wages  of  platform  employees  and  coach  or  bus  operators 
of  the  Municipal  Railway  are  established  under  the  formula  set  forth 
In  Section  151.3  of  the  Charter.    Section  151.3  provides  that  the 
wage  schedule  shall  not  be  in  excess  of  the  average  of  the  two  high- 
est wage  schedules  in  effect  each  July  1st  for  comparable  platform 
employees  and  coach  or  bus  operators  of  other  surface  railway  and 
bus  systems  in  the  United  States  operated  within  municipalities 
with  a  population  not  less  than  500,000  and  employing  not  less  than 
400  platform  employees,  coach  and/ or  bus  operators 

Section  150  of  the  Charter  requires  that  the  salary  regu- 
larly established  for  officers  and  employees  of  the  city  and  county 
shall  be  in  full  compensation  for  services  rendered.   Section  150 
reads  in  part: 

"The  salary,  wage  or  other  compensation  fixed  for 
each  officer  and  employee  in,  or  as  provided  by  this 
charter,  shall  be  in  full  compensation  for  all  services 
rendered,  .... 

"No  officer  or  employee  shall  be  paid  for  a  greater 
time  than  that  covered  by  his  actual  service;  .  .  ,  ,  " 
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Monetary  or  other  incidental  benefits  granted  to  employees 
in  excess  of  their  regularly  fixed  salary  constitute  "additional 
compensation"  in  violation  of  Charter  provisions  establishing  max- 
imum salary.   Opinions  of  this  office  concerning  this  matter  have 
held  that: 

Uniform  allowance  for  Library  Watchmen  violates  Section 
151  of  the  Charter  (Opinion  1259,  May  22,  1958);  compensation  to 
members  of  the  Public  Utilities  Commission  in  addition  to  benefits 
provided  by  the  Workmen's  Compensation  Act  is  restricted  by  Section 
120  of  the  Charter  (Opinion  No.  1096,  July  16,  1956);   insurance 
payments  for  loss  of  personal  effects  and  damage  to  clothing  of 
Municipal  Railway  emp  1  oy^.co ..n  cases  of  robbery  or  acts  of  assault 
were  "additional  compensation"  in  violation  of  Section  150  of  the 
Charter  (Opinion  1326,  February  17,  1959)  prior  to  the  amendment 
adding  Section  151.6  to  the  Charter;   reimbursement  for  damages 
to  or  destruction  of  uniforms  occurring  in  the  line  of  duty  con- 
stituted "additional  compensation"  (Opinion  1533,  April  18,  1961) 
prior  to  the  amendment  adding  section  151.6  to  the  Charter. 

Allowance  of  employee  benefits  in  the  nature  of  "additional 
compensation"  has  been  allowed  only  under  specific  Charter  authority 
such  as:   reimbursement  for  the  cost  of  repairing  or  replacing 
uniforms  damaged  in  the  line  of  duty  and  without  fault  of  the  officer 
or  employee  (Section  151.6,  Charter;   Sections  10. 25-1  to  10.25-8, 
San  Francisco  Administrative  Code);   sick-leave  benefits  with  full 
salary  up  to  six  months  (Section  153,  Charter);   vacation  leave 
with  pay  (Sections  151.4  to  151.5,  Charter);   and  one  year  dis- 
ability leave  with  full  pay  for  firemen  and  policemen  injured  in 
the  line  of  duty  (Section  172,  Charter). 

The  merit  award  provisions  as  set  forth  in  the  San 
Francisco  Administrative  Code  (see  Article  VIII,  Sections  16.108 
to  16.121,  inclusive  thereof),  which  allow  payment  of  money  to 
employees  for  suggestions  which  make  possible  a  savings  of  money 
to  the  City  and  County  of  San  Francisco  by  the  adoption  of  any 
such  suggestion,  is  not  in  the  nature  of  "additional  compensation," 
This  is  so  because  the  provisions  of  the  ordinance  specifically 
provide  in  Section  16.118(c)  thereof  that  to  be  eligible  for  such 
a  money  award,  the  suggestion  must  propose  a  change  which  is  out- 
side the  scope  of  the  employee's  normal  job  responsibilities.  And 
in  Section  16.120  of  the  San  Francisco  Administrative  Code,  it  is 
made  clear  in  subdivision  (a)  that  the  amount  of  the  award  shall 
approximate  a  percentage  of  the  net  annual  savings  of  the  first 
year  following  the  adoption  of  the  suggestion,  and  in  subdivision 
(f)  that  the  award  shall  not  be  considered  compensation  for 
services  rendered  as  provided  in  Section  150  of  the  Charter. 

However,  where  monetary  awards  are  given  for  heroic  or 
meritorious  conduct  in  line  of  duty,  such  as  to  members  of  the 
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Police  and  Fire  Departments,  this  would  be  considered  "additional 
compensation"  and  would  have  to  be,  and  is,  provi'Sed  for  by 
express  Charter  provisions  (see  Sections  35.11  and  36  of  the 
Charter) . 

A  Municipal  Railway  operator  who  is  a  recipient  of  a 
cash  award  for  safe  driving  \/ould  necessarily  earn  such  award  in 
the  performance  of  his  regularly  assigned  duties.    It  follows 
that  such  cash  award  is  compensation  for  services  rendered  and 
since  it  would  be  in  addition  to  the  regularly  fixed  wage  schedule, 
the  award  would  constitute  payment  of  "additional  compensation"  in 
violation  of  Section  150  of  the  Charter.    It  is  my  conclusion 
that  a  program  of  cash  aT:?.rds  for  safe  driving  records  of  Municipal 
Railway  operators  cannot  be  legally  established  without  the  express 
authority  of  a  Charter  amendment.    If  it  is  determined  that  such  a 
program  should  be  initiated,  I  will  be  pleased,  at  your  request,  to 
prepare  a  form  of  Charter  amendment  for  submission  to  the  electorate, 

You  are  advised  accordingly. 

Respectfully  submitted. 


THOmS  M.  O'CONNOR 
City  Attorney 


To:   Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California 
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Mr,  Mortimer  Fleishhacker,  Jr. 

Chairman,  San  Francisco  Committee  on  Youth 

2015  Steiner  Street 

San  Francisco,  California  94115 

Re:  Sealing  of  Juvenile  Court  Records  of  Arrests 
and  Detentions  under  Section  781  of  the 
Welfare  and  Institutions  Code 

Dear  Mr.  Fleishhacker: 

Your  letter  of  February  19,  1965,  requests  information 
as  to  whether  any  board,  agency,  or  commission  of  the  City  and 
County  of  San  Francisco  has  the  right  to  ask  a  prospective 
employee  to  give  information  regarding  prior  arrests  or  deten- 
tions after  the  record  of  such  applicant  has  been  sealed  pursu- 
ant to  provisions  of  Section  781  of  the  Welfare  and  Institutions 
Code. 

The  section  (as  amended  by  Stats.  1963,  c,  1761)  pro- 
vides that  five  years  after  the  termination  of  Juvenile  Court 
jurisdiction  of  a  dependent  or  ward,  such  person  may  petition 
the  court  for  an  order  sealing  the  record,  including  records  of 
arrests,  in  the  custody  of  the  Juvenile  Court,  probation  offi- 
cer, law  enforcement  agencies,  public  officials,  and  such  other 
agencies  as  the  petition  shall  designate.   The  matter  is  then 
set  down  for  hearing,  and  if  it  be  shown  to  the  satisfaction  of 
the  court  that  rehabilitation  has  been  attained,  the  court  shall 
order  that  all  records  in  the  custody  of  the  court,  agencies, 
and  officials  named  in  the  order  shall  be  sealed.   Following  the 
making  of  such  order 

"  ,  ,  ,  the  proceedings  in  such  court  shall  be 
deemed  never  to  have  occurred,  and  such  former  ward 
may  properly  reply  accordingly  to  any  inquiry  about 
the  events,  records  of  which  are  ordered  sealed," 
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Once  the  records  are  ordered  sealed,  they  may  be  re- 
opened for  inspection,  by  court  order,  only  at  the  request  of 
the  person  who  is  the  subject  of  the  sealed  records. 

Giving  to  the  enactment  a  reasonable  construction  in 
harmony  with  the  statutory  purpose  to  remove  or  curtail  any  post 
adjudication  stigma  resulting  from  Juvenile  Court  proceedings, 
you  are  advised,  as  follows: 

1.  An  employer  or  prospective  employer  is  not  pro- 
hibited, regulated,  nor  forbidden  by  provisions  of  Section  781 
of  the  Welfare  and  Institutions  Code  from  eliciting  information 
concerning  a  prospective  employee's  previous  record  of  arrests 
and  detentions.   (43  Ops.  Cal,  Atty.  Gen.  290.)   Accordingly, 
any  commission,  board,  or  agency  of  the  City  and  County  of  San 
Francisco  has  the  right  to  ask  all  prospective  employees  to  give 
information  relative  to  prior  arrests. 

2.  If  the  prospective  employee  has  availed  himself 

of  the  rights  conferred  by  Section  781  of  the  Welfare  and  Insti- 
tutions Code,  and  has  secured  an  order  of  court  directing  that 
the  records  be  sealed,  then  and  in  that  event,  all  prior  pro- 
ceedings, including  arrests  and  detentions,  are  deemed  never  to 
have  occurred  and  such  person  may  properly  answer  that  he  has 
no  prior  arrest  or  detention  record.   (See  41  Ops.  Cal.  Atty, 
Gen.  102;  Report  of  Governor's  Special  Study  Commission  on 
Juvenile  Justice,  November  30,  1960,  Part  II,  pp.  95  et  seq.) 

3.  Should  a  prospective  employer,  either  public  or 
private,  seek  information  relative  to  arrests  or  detentions  of 
a  prospective  employee  whose  record  has  been  sealed,  from  any 
agency  or  official  named  in  the  order  directing  sealing  of  such 
record,  such  agency  or  official  must  respond  substantially  as 
follows:   "We  have  no  record  of  the  named  individual."   (41  Ops. 
Cal.  Atty.  Gen.  102.) 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 

cc.   Hon.  Melvyn  I.  Cronin 

Judge  of  the  Juvenile  Court 

375  Woodside  Avenue 

San  Francisco,  California  94127 

HLC 


OPINION  NO.    65-9 
April   12,    1965 


SUBJECT:      HEALTH  SERVICE  SYSTEM;    LIABILITY  WHEN  EMPLOYEE  HAS 
MEDICAL  CONDITION  WHICH  CARRIES   A   LEGAL  PRESUMPTION 
THAT    IT   IS    INCURRED   IN  LINE   OF  DUTY 


Dear   Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"State  of  California  Workmen's  Compensation  Act 
provides  that  certain  physical  or  medical  conditions, 
particularly  in  the  case  of  firemen,  policemen  and 
deputy  sheriffs  are  presumed  to  be  sustained  in  the 
course  of  employment. 

"Rule  D-7  of  the  Health  Service  Board  provides 
that  the  System  shall  not  be  liable  for: 

'"Treatment  for  bodily  injury  arising  out  of 
and  in  the  course  of  employment  or  disease 
with  respect  to  which  benefits  are  payable 
under  any  Workmen's  Compensation  Act.' 

"In  view  of  the  express  presumption  in  the  Work- 
men's Compensation  Act  and  the  above  quoted  rule  may 
claims  involving  such  physical  or  medical  conditions 
be  paid  from  the  Health  Service  Fund  as  long  as  the 
presumption  exists?" 

OPINION 

Sections  3212  and  3212.5  of  the  Labor  Code  establish  a 
presumption  that  certain  cases  of  hernia,  heart  trouble  or  pneumonia 
arise  out  of  and  in  the  course  of  employment.    These  sections 
further  provide  that  this  presumption  is  "disputable  and  may  be  con- 
troverted by  other  evidence." 

Section  3600  of  the  Labor  Code  enumerates  the  several 
conditions  which  are  essential  to  a  determination  of  employer 
liability  for  any  injury  or  disease,  including,  of  course,  those 
to  which  the  aforesaid  presumption  is  applicable.  These  conditions 
demonstrate  that  cooipensation,  including  the  payment  of  medical 
benefits,  is  not  due  under  the  Workjien's  Conipensation  Act  merely 
because  an  employee  falls  ill  or  is  injured  while  employed;   a 
causal  relation  must  exist  between  the  illness  or  injury  and  the 
employment  (San  Francisco  v.  Industrial  Occident  Commispicn,  183 
Cal.  273). 
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In  accordance  with  these  principles,  San  Francisco,  as  an 
enoployer,  has  the  right  to  determine  in  the  first  instance  v;hether 
compensation  is  to  be  paid  in  a  given  case.   While  the  employer's 
decision  is  not  final  (Sections  5300  through  5317,  Labor  Code), 
compensation  or  "benefits"  could  not  be  construed  as  being  "payable" 
until  a  determination  of  entitlement  is  made  by  the  employer  or  by 
the  Industrial  Accident  Commission.    Obviously,  a  rebuttable  pre- 
sumption is  not  the  equivalent  of  an  award  (StaLe  Co^jpenSyTtion 
Insurance  Fund  v.  Irdur.trial  Acf.ldent  ConrBisslon ,  STCa  1~,    ^cT  681). 

It  is  therefore  my  opinion  that  members  of  the  Health 
Service  System  are  entitled  to  medical  benefits  for  which  <:hey 
have  paid  until  such  time  as  it  is  determined  that  San  Francisco, 
as  an  employer  under  Worlcmen's  Compensation  lav;s,  accepts  or  is 
required  to  accept  liability  for  such  pajrments.    Upon  such  deter- 
mination, the  Health  Service  System  is  entitled  to  reimbursement 
of  the  medical  benefits  it  has  paid. 

Respectfully  submitted. 


THOMAS  M.  O'COWJOR 
City  Attorney 


To:   Mr.  Lyle  J.  O'Connell 
Executive  Director 
Health  Service  System 
450  McAllister  Street 
San  Francisco,  California  94102 


OIW 
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March  29,  1965 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

SUBJECT:   RE- ACQUISITION  OF  SUB- SIDEWALK  SPACE 
ON  MARKET  STREET  ALONG  ROUTE  OF 
PROPOSED  SUBWAY 

Dear  Mr.  Dolan: 

This  is  in  answer  to  your  letter  of  March  18,  1965,  reading 
as  follows: 

"At  the  regular  Board  meeting  held  on  March  15,  1965, 
the  members  received  from  the  Market  Street  Advisory  Board 
and  the  Bay  Area  Rapid  Transit  District  a  progress  report 
on  proposed  Market  Street  subway  construction. 

"During  the  course  of  the  presentation  cf  the  Board 
and  the  ensuing  discussion.  Supervisor  George  R.  Moscone 
propounded  certain  questions  to  Deputy  City  Attorney 
Norman  V/olff.   They  are  repeated  herein  below,  with  the 
respectful  request  that  you  favor  our  Board  with  your 
written  opinion  in  response  thereto: 

"(1)   With  respect  to  the  existing  use  of 
Market  Street  sub-sidewalk  space  by  owners  or 
tenants  of  real  property  fronting  on  Market 
Street  along  the  route  of  the  proposed  subway, 
is  such  use  being  enjoyed  by  virtue  of  formal 
permits  or  licenses  issued  by  any  agency  of  the 
City  and  County,  and,  if  so,  are  such  permits  rr 
licenses  revocable  with  or  without  notice  to  the 
holder  thereof? 

"(2)   Has  consideration  been  passed  to  the 
City  and  County  by  the  owners  or  tenants  for  such 
use,  and,  if  so,  how  does  it  affect  the  revocability 
of  any  permits  or  licenses  and  the  requirement  or 
time  of  notice  of  revocation? 
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"(3)   If  following  revocation  there  is  a  holding- 
over,  are  those  holding-over  in  the  status  of  tres- 
passers who  may  be  suiranarily  evicted  pursuant  to 
appropriate  action  of  the  authorities? 

"(4)   Should  the  occupant,  subsequent  to  receipt 
of  revocation  and  notice  to  vacate  litigate  the 
attempted  eviction,  how  much  time  would  be  required 
for  an  adjudication? 

"(5)   Is  it  conceivable  that  the  occupants  would 
have  a  valid  defense  to  any  City  and  County  legal 
action  designed  to  effectuate  immediate  eviction 
of  the  occupants  following  revocation  and  notice? 

"The  Board's  consideration  of  this  matter  will  be 
resumed  at  its  meeting  to  be  held  on  March  29,  1965,  and 
the  members  will  be  grateful  for  your  response  prior  to 
that  date." 

I  shall  undertake  to  answer  your  inquiries  in  the  order 
submitted. 

1.   With  respect  to  the  existing  use  of  Market  Street 
sub- sidewalk  space  by  the  owners  or  tenants  of  real  property  fronting 
on  Market  Street  along  the  route  of  the  proposed  subway,  we  are  ad- 
vised by  the  Central  Permit  Bureau  that  such  uses  are  being  enjoyed 
generally  as  follows: 

(a)  Since  1932,  the  Central  Permit  Bureau  has 
issued  some  eight  permits  allowing  excavation  for 
the  purpose  of  using  sub- sidewalk  space  fronting  on 
Market  Street  for  cellars  or  vaults,  subject  to  the 
terms  and  provisions  of  the  Charter  and  ordinances 
of  the  City  and  County  of  San  Francisco.   Included 
in  these  permits  are  the  following  properties: 
Southern  Pacific  building,  Crown- Zellerbach  building, 
new  Standard  Oil  building.  Home  Mutual  Savings  and 
Loan  building.  Citizens  Building  and  Loan  building, 
and  the  new  Fox  Plaza  building. 

(b)  Prior  to  1932,  the  building  permits  themselves 
constituted  the  permission  for  the  use  of  the  sub-sidewalk 
space  for  cellar  or  vault  purposes. 
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(c)   At  all  times  since  1906,  through  the  present 
time,  the  Building  Code  of  the  City  and  County  of  San 
Francisco  has  contained  provisions  resp.^:ting  the  use 
of  sub- sidewalk  space  for  cellars  or  vaults,  and  has 
provided  generally  that  the  Eccrd   of  Supeirvisors  of 
the  City  and  County  of  San  Francisco  has  resr.r'/ed  the 
right  to  suspend  or  annul  the  privilege  of  maintaining 
and  using  such  sub- sidewalk  space, 

2,  We  have  been  advised  that  no  financial  consideration 
has  passed  to  the  City  and  County  of  San  Francisco  from  the  owners 
or  tenants  of  such  property  for  the  use  of  such  sub- sidewalk  space. 
This  being  so,  under  general  law,  as  well  as  the  express  provisions 
of  the  San  Francisco  Building  Code,  such  licenses  are  revocable  at 
the  pleasure  of  the  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco,   liowever,  though  so  revocable,  the  licensees  are 
entitled  to  a  reasonable  notice  and  opportunity  to  remove  their 
property. 

See  City  of  Vallejo  v,  Burrill, 
54Cal.  App.  399,  406, 

where  the  court  said  in  part: 

"...  a  licensee,  even  though  his  license  is 
revocable,  is  entitled  to  reasonable  notice  and  op- 
portunity to  remove  his  property  ..." 

See  also:   33  An .  Jur .  "Licenses,"  Sec.  107,  p.  412; 

17  RcC.L.,  Sec.  97,  p,  587; 

Baseball  Publir.bing  Co.  v,  Bruton, 
18  N.  E.  'zd   362,  110  A.L".TrrT5T8 . 

3.  Following  revocation  of  the  licenses  and  the  granting 
of  a  reasonable  time  and  opportunity  for  the  licensees  to  remove 
their  property,  then  such  holdovers  do  become  trespassers. 

See  MacLeod  v.  Fox  West  Coast  Theatres, 
10  Cal.  2d  383. 
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It  is  our  opinion  that  unlawful  detainer  is  one  possible 
form  of  action  that  might  be  brought  by  the  City.   However,  our  re- 
search has  failed  to  disclose  any  case  wherein  the  right  of  a  muni- 
cipality to  use  this  summary  procedure  has  been  adjudicated  to 
recover  under  the  varying  circumstances  here  involved.   It  must 
also  be  pointed  out  and  recognized  that  the  owner  or  occupant  of 
any  property  affected  himself  may  institute  some  form  of  action, 
during  the  period  of  the  notice,  to  seek  equitable  relief  by  way 
of  injunction  or  otherwise  against  the  City. 

See  Fallon  v.  City  and  County  of  San  Francisco, 
44  Cal.  App.  2d  404. 

4,   I  have  heretofore  had  occasion,  on  March  10,  1965, 
to  write  to  Mr.  Adrien  Falk,  1  resident  of  the  San  Francisco  Bay 
Area  Rapid  Transit  District,  in  connection  with  this  very  same 
inquiry,  and  so  I  will  answer  your  inquiry  by  quoting  from  my 
letter  to  Mr,  Falk  as  follows: 

"Assuming  that  the  Board  of  Supervisors  were  to 
suspend,  revoke  or  annul  any  and  all  such  encroachments, 
giving  the  users  thereof  a  reasonable  time  to  vacate 
possession  thereof,  you  asked  how  long  it  would  take 
to  actually  attain  possession  of  this  area. 

"We  would  expect  that  consultation  with  Market 
Street  property  owners  would  demonstrate  that  the 
property  owners  would  comply  with  any  such  action 
taken  by  the  Board  of  Supervisors  and  would  vacate 
the  requested  subsidewalk  areas  owned  by  the  City  and 
County  of  San  Francisco  pursuant  to  their  legal  obli- 
gation and  City's  legal  rights  in  this  matter.   If  such 
is  the  case,  no  problem  concerning  time  would  be  pre- 
sented. 

"However,  should  any  owner  not  comply  after  being 
given  a  reasonable  notice  to  do  so,  this  office  would 
proceed  with  all  necessary  steps  to  enforce  compliance 
and  do  all  in  our  power  to  shorten  the  time  as  much  as 
possible  in  view  of  the  fact  that  the  maintenance  of  a 
time  schedule  for  construction  is  essential. 


II , 


'As  I  stated  to  you,  it  is  not  possible  to  assure 
with  certainty  the  exact  length  of  time  it  would  take 
to  enforce  compliance  in  connection  with  litigation 
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involving  any  particular  parcel  or  parcels,  Tliis 
v/ould  depend  on  the  physical  circumstances  connected 
vn-th  the  particular  parcel,  the  type  of  alleged  de- 
fenses that  might  be  asserted  by  the  owner  and  the 
dispositions  of  the  court  on  trial  and  on  appeal. 
In  light  of  the  above,  a  conservative  estimate  of  any 
particular  case  wherein  any  oxvmer  v;ould  talce  every 
legal  step  possible  including  an  appeal  to  the 
appellate  courts  without  any  agreement  by  such  ovmer 
to  expedite  the  case,  despite  the  public  interest  and 
v;elfare  involved,  could  result  in  litigation  which 
v/ould  extend  over  a  period  of  six  months  to  a  year," 

5.   While  we  do  not  believe  that  the  owners  or  occupants 
would  have  a  valid  defense  to  any  City  and  County  legal  action  to 
effectuate  obtaining  possession  of  the  property,  it  is  conceivable 
that  defenses,  whether  considered  meritorious  or  not,  would  be 
resorted  to  which  could  result  in  delay  as  pointed  out  in  my  answer 
to  your  fourth  inquiry. 

Trusting  this  answers  your  inquiries  as  submitted, 
I  am 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


4SW 
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SUBJECT:   WAGE  SCHEDULE  CERTIFICATIONS  FOR  MUNICIPAL  RAILWAY 
PLATFORM  PERSONNEL;  PREMIUM  PAY  DIFFERENTIALS  IN 
REFERENCE  SCHEDULES;  CHARTER  SECTION  151.3 

Gentlemen: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"We  are  in  receipt  of  a  request  to  observe  a  pro- 
vision of  a  contract  between  the  Transport  Workers 
Union  of  America  and  the  New  York  Transit  Authority 
which  provides  for  a  Zi.   per  hour  differential  for  night 
work  and  Saturdays  and  Sundays.   The  current  rate  being 
paid  by  the  New  York  Transit  Authority  is  the  rate  ob- 
served in  setting  the  wage  for  platform  personnel  at 
the  Municipal  Railway  during  the  current  year. 

"To  date,  in  recommending  the  highest  prevailing 
rates  for  platform  personnel  in  the  City  and  County  of 
San  Francisco,  we  have  not  included  fringe  benefits  or 
differentials  but  merely  show  the  base  pay  for  the 
transit  operator.   There  is  some  reason  to  believe  that 
paragraph  (g)  of  Section  151.3  of  the  Charter  would 
preclude  the  recommendation  of  night  shift  differentials 
or  other  fringe  benefits  but  we  shall  appreciate  your 
rendering  an  opinion  on  this  matter  as  soon  as  possible." 

OPINION 

With  respect  to  platform  men  and  coach  or  bus  operators, 
the  pertinent  parts  of  Charter  Section  151.3  read  as  follows: 

"Notwithstanding  the  provisions  of  section  151  or 
any  other  provisions  of  this  charter  the  wages  of  the 
various  classifications  of  employment  of  platform  em- 
ployees and  coach  or  bus  operators  of  the  municipal 
railway  shall  be  determined  and  fixed,  annually  as  fol- 
lows :  .  .  , 

"(b)   On  or  before  the  first  Monday  of  August  1959 
and  of  each  year  thereafter  the  civil  service  cc»mraission 
shall  certify  to  the  board  of  supervisors  for  each 
classification  of  employment  the  average  of  the  two  high- 
est wage  schedules  in  effect  on  July  1st  of  that  year 
for  comparable  platform  employees  and  coach  or  bus  oper- 
ators of  other  surface  street  railway  and  bus  systems  in 
the  United  States  operated  primarily  within  municipalities 
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having  each  a  population  of  not  less  than  500,000  as 
determined  by  the  then  most  recent  census  taken  and 
published  by  the  director  of  the  census  of  the  United 
States,  and  each  such  system  normally  employing  not 
less  than  four  hundred  (400)  platform  employees  or 
coach  or  bus  operators,  or  platform  employees,  coach 
and  bus  operators, 

"(c)   The  board  of  si:pervisors  shall  thereupon 
fix  a  wage  schedule  for  each  classification  of  platform 
employees  and  coach  and  bus  operators  of  the  municipal 
railway  which  shall  be  not  in  excess  of  the  average  of 
the  two  highest  wage  schedules  so  certified  by  the 
civil  service  commission  for  each  such  classification, 

•   «   • 

"(g)   The  terms  wage  schedule  and  wage  schedules 
wherever  used  in  this  section  are  hereby  defined  and 
intended  to  include  only  the  maximum  rate  of  pay  pro- 
vided in  each  such  wage  schedule,  but  shall  not  include 
other  financial  or  nonfinancial  benefits  or  conditions 
of  emplojmient,  ..." 

We  note  that  Charter  Sections  151.3  and  125  contain 
specific  provisions  concerning  certain  premium  pay  differentials 
for  platform  employees  of  the  railway.   Paragraphs  (d)  and  (e) 
of  Charter  Section  151.3  set  forth  financial  benefits  of  employ- 
ment specifically  for  platform  men  and  coach  or  bus  operators 
when  carrying  out  duties  as  instructors,  and  with  respect  to 
holiday  pay.   Charter  Section  125  provides  additional  pay  for 
all  labor  performed  by  platform  men  or  bus  operators  in  excess 
of  eight  hours  in  any  one  day,  or  after  a  spread  of  ten  consec- 
utive hours  in  any  one  day,  or  five  days  in  any  one  week.   With 
respect  to  such  employees  the  Charter  draws  no  distinction 
between  day  work,  night  work,  and  weekend  work. 

Historically,  paragraph  (g)  of  Charter  Section  151.3, 
quoted  above,  became  effective  in  1955,  following  an  election  on 
June  8,  1954,  as  a  part  of  an  amendment  wherein  the  standard  for 
setting  platform  employees '  and  coach  or  bus  operators '  rates  of 
pay  was  changed  from  the  average  of  the  two  highest  wage  schedules 
for  platform  employees  and  bus  operators  of  other  street  railway 
systems  in  California,  to  the  highest  wage  schedule  in  California 
for  such  occupations  in  cities  in  excess  of  100,000  population  on 
systems  employing  not  less  than  one  hundred  persons  in  such  posi- 
tions.  Paragraph  (g)  appeared  as  paragraph  (F)  in  that  amendment. 

Effective  in  1957,  as  a  result  of  an  election  on 
November  6,  1956,  Charter  Section  151,3  was  again  amended  in 


-       .-«  ■ 
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conjunction  with  amendments  to  Charter  Section  125  establishing 
the  five-day  week  for  platform  men  and  coach  and  bus  operators. 
This  amendment  did  not  change  the  wording  of  paragraph  (g) ,  but 
did  change  its  designation  from  (F)  to  (g) .  The  amendment  also 
abolished  the  1955  change  in  the  standard  for  setting  wage 
schedules,  and  provided  for  a  system  of  averaging  the  two  highest 
national  wage  schedules,  in  accordance  with  the  language  quoted 
in  paragraph  (b)  above. 

Heretofore,  and  because  of  paragraphs  (g)  and  (b) ,  in 
attempting  to  find  the  two  highest  wage  schedules  for  the  purpose 
of  constructing  an  average,  the  Civil  Service  Commission  has  con- 
sidered only  the  basic  rates  of  pay  provided  in  each  wage  schedule. 
Thus,  all  working  condition  provisions  and  all  indirect  financial 
benefit  provisions,  such  as  employer-paid  health  plans,  vacations, 
life  insurance,  unemployment  insurance,  guaranteed  minimum  earn- 
ings, and  other  terms  and  conditions  of  emplo3mient  have  been  dis- 
regarded.  The  question  raised  by  your  request  is  whether  night 
shift  and  weekend  differential  pay  is  a  part  of  the  "maximum  rate 
of  pay"  or  does  it  fall  under  "other  financial  or  nonfinancial 
benefits,"  within  the  intent  of  paragraph  (g) . 

At  the  time  of  the  adoption  of  paragraph  (g) ,  some 
transit  systems,  whose  wage  schedules  might  have  been  used  as  a 
standard  by  which  to  set  transit  wages  in  San  Francisco,  had  two 
or  more  hourly  rates  of  pay  for  transit  operators,  with  the  new 
operators  on  the  system  being  paid  at  a  lesser  rate  than  oper- 
ators with  a  longer  period  of  service  (cf .   Gowanlock  v.  Turner 
(1954)  42  Cal.  2d  296,  324  (dissenting  opinionTJ^   Because  of 
the  existence  of  such  differing  rates  of  pay  on  the  same  system 
for  the  same  jobs,  and  for  ease  of  comparability  between  the 
rates  of  pay  in  several  different  cities,  the  language  in  para- 
graph (g)  was  intended  to  confine  "wage  schedule"  to  the  maximum 
rate  where  more  than  one  rate  was  provided. 

In  construing  charter  language,  the  arguments  submitted 
to  the  voters  may  be  resorted  to  as  an  aid  in  determining  the 
intention  of  the  electorate  (People  v.  Ottey  (1936)  5  Cal.  2d  714, 
723). 

At  the  June  8,  1954  election,  the  proposed  Charter 
amendment  which  added  paragraph  (g)  was  designated  as  Proposition 
"A".   In  the  "Argument  For  Proposition  'A'"  in  the  voters'  pam- 
phlet, the  following  statement  appears: 

"This  measure  provides  the  same  wage-setting  prin- 
ciple for  carmen  as  the  voters  approved  for  policemen 
and  firemen  two  years  ago  by  an  overwhelming  majority." 


(Emphasis  added 
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Charter  Section  35.5.1,  which  became  effective  in  1952, 
and  geared  the  rates  of  compensation  for  policemen  to  the  rates 
paid  in  other  cities  of  over  100,000  population  in  California, 
provides  in  part: 

"The  expression  'rates  of  compensation, '  as  used 
in  this  section  in  relation  to  said  survey,  is  hereby 
declared  to  apply  only  to  a  basic  amount  of  wages,  with 
included  range  scales ,  and  does  not  include  such  working 
benefits  as  might  be  set  up  by  any  other  city  by  way  of 
holidays,  vacations,  other  permitted  absences  of  any 
type  whatsoever,  overtime,  night  or  split  shift,  or  pay 
for  specialized  services  within  a  classification  or  rank, 
or  other  premium  pay  differentials  of  any  type  whatsoever. 
XHe  foregoing  enumeration  is  not  exclusive,  out  it  is  the 
intent  of  this  section  that  nothing  other  than  a  basic 
amount  of  wages,  with  included  range  scales,  is  to  be 
included  within  the  meaning  of  'rates  of  compensation.'" 
(Emphasis  added.) 

(The  compensation  of  firemen  is  set  in  similar  manner 
in  Charter  Section  36.3,  incorporating  Section  35.5,1  by  refer- 
ence.) 

While  the  language  of  paragraph  (g)  and  the  quoted 
language  of  Charter  Section  35.5.1  differ,  it  is  clear  that  the 
principle  is  the  same. 

Under  the  initial  paragraph  of  Charter  Section  151,3, 
authorizing  the  establishment  of  rates  of  pay  for  groups  and 
crafts  in  accordance  with  those  contained  in  collective  bargain- 
ing agreements  in  private  industry  in  San  Francisco  employing 
such  groups  and  crafts,  it  has  been  held  that  where  such  collec- 
tive bargaining  agreements  provide  for  shift  differentials,  city 
employees  in  such  groups  and  crafts  are  entitled  to  shift  differ- 
entials (Adams  v.  Wolff  (1948)  84  C.A.  2d  435,  and  see  Anderson 
y.  Board  of  Supervisors  of  San  Diego  County  (1964)  229  A. C.A, 
913,  917)  .   But  those  cases  have  no  application  to  city  employees 
except  those  who  come  within  the  "groups  and  crafts"  language 
(Gowanlock  v.  Turner  (1954)  42  Cal.  2d  296,  309).   Moreover, 
rate  of  pay,"  as  used  in  Section  151.3  with  reference  to  "groups 
and  crafts"  is  not  subject  to  any  such  limiting  definition  as  is 
contained  in  paragraph  (g)  relative  to  wage  schedules  of  platform 
employees  and  bus  or  coach  operators. 

It  is  therefore  my  conclusion  that,  within  the  intended 
meaning  of  the  applicable  provisions  of  Charter  Section  151.3, 
the  shift  differential  pay  in  question  is  not  a  part  of  the 'baxi- 
mum  rate  of  pay,"  but,  rather,  must  be  considered  to  be  "other 
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financial  .  ,  .  benefits"  within  the  intent  of  paragraph  (g)  of 
Charter  Section  151.3. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Civil  Service  Commission 
151  City  Hall 

San  Francisco,  California  94102 
Attention:   Mr,  George  J.  Grubb 

General  Manager,  Personnel 


MMD 


n/    ^■.'  ;?:=.•.>:/ 


«    t.      .^ 
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June  14,  1965 


Mr.  Harry  D,  Rccs 

Controller 

City  and  Ccx'nty  of  S«?n  Froacicco 

109  City  Hall 

San  Francisco,  California 

Re:   Right  of  Intern?.!  Revenue  Service  to 
Levy  on  Earnings  of  /\/ifft  for  Income 
Tax  Ind:sbtedn':cs  of  Husband 

Dear  Mr.  R.oss : 

This  is  in  answer  to  yovir  latter  cf  May  19,  1965,  as 
follows : 

"^'e  are  in  receipt  of  an  IRS  'Notice  of  Levy', 
a  copy  cf  which  ic  enclosed.   The  wife  is  a  City  and 
County  ernplojoe.   We  have  withheld  one-half  of  her 
earnings  for  the  pxiriod  ending  May  15,  1965. 

"The  levy  reads:   "TViis  notice  of  Levy  is  for 
one -ha  If  c  oranirr.it  y  intere-Jt  of  .  .  .  (presumably  that 
of  the  husband)  ...  in  all  monies  due  to  .  .  . 
(presuir.ably  the  wife)  .  .  . ' 

"Please  advise  us  whether  the  levy  is  to  be  obeyed." 

You  are  advised  to  comply  with  the  terms  of  the  Notice 
of  Levy  of  the  United  States  Treasury  Department. 

The  property  belonging  to  a  delinquent  taxpayer  or  in 
which  he  has  a  property  right  is  subject  to  levy  for  his 
delinquent  taxes  (Section  6321,  Internal  Revenue  Code  of  1954). 

Federal  tax  liens  attach  to  property  or  property  rights 
as  defined  by  State  law.   U.S.  v.  First  National  City  Bank  (1963). 
331  Fed.  2d  14;  Aquinlino  v.  U.S.  (I960).  85  S.  Ct.  1277. 
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363  U.S.  509,  4  L.  ed.  1365.   The  question  of  exemptions  is 
solely  a  matter  of  Federal  law  (Section  6334,  Internal  Revenue 
Code  of  1954).   The  right  to  collect  Federal  taxes  overrides 
state  exemptions  and  they  have  no  application  as  against  a 
Federal  tax  lien.   Leuachner  v.  First  Western  Bank  ond  Trust  Co. 
(1958),  261  Fed.  2d  705;  U.S.  v.  Heffron  (1947).  158  Fed.  2d  657; 
Kieferdorf  v.  Commissioner  of  Internal  Revenue  (1944) ,  142  Fed  2d 
TIT, 

The  earnings  of  a  wife  under  California  law  may  be  her 
separate  property  (C.C.  158,  169)  or  may  be  community  property 
(C.C.  171  c,  161  a). 

In  the  former,  by  way  of  a  valid  relinquishment  by  the 
husband,  or  when  the  husband  and  wife  are  living  separate  and 
apart,  these  earnings  are  separate  property  and  the  husband  has 
no  property  right  therein.   In  the  latter  case,  while  living 
together  as  husband  and  wife,  he  has  "a  present  existing  and 
equal  interest"  in  these  funds  or  a  property  right  therein. 

In  the  case  where  these  earnings  may  be  community 
property,  C.C.  168  makes  them  immune  from  certain  debts  of  the 
husband,  which  is  a  state  exemption  not  recognized  by  the 
Federal  Government.   Simmons  v.  Cullen  (1961),  197  Fed.  Supp. 
179,  which  states  at  page  182  as  follows : 

"Plaintiff  further  contends  that  Section  168  of 
the  Cal.  Civ,  Code,  which  provides  an  exemption  from 
the  debts  of  the  husband  for  the  wife's  earnings, 
means  that  ' .  ,  ,  she  is  not  liable  for  any  tax  due 
from  the  husband  to  the  United  States  .  .  , '  because 
such  tax  is  a  'debt'  of  the  husband  and  cannot  be 
collected  out  of  her  earnings.   This  contention  is 
erroneous.  As  we  have  pointed  out,  the  husband  is 
the  owner  of  one-half  of  the  community  income  and  is 
entitled  to  one-half  of  it  for  tax  purposes.   United 
States  V.  Malcolm,  supra.   It  is,  in  fact,  as  the 
government  contends,  a  payment  (by  way  of  credit)  by 
the  husband  of  his  own  tax.   Even  if  this  were  not  so. 
and  one  accepts  plaintiff's  theory  that  it  is  a  'debt' 
of  the  husband,  the  Federal  income  tax  liability  of 
community  property  is  not  precluded  by  state  law 
exemptions.   United  States  v.  Heffron,  9  Cir.,  1947, 
158  F.  2d  657." 


I 
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In  the  circumstances,  it  is  incumbent  upon  the 
employee  to  establish  with  the  District  Director  of  Internal 
Revenue  or  the  courts  whether  her  earnings  are  her  separate 
property  (exempt  from  such  levy)  or  are  community  property 
(subject  to  levy  as  to  the  husband's  interest  therein). 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


WJM 


I 
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SUBJECT:      VALIDITY   OF   PROCEEDINGS    IN  C0N1<!ECTI0N  WITH  COOPERATION 
AGREEMENT  BETWEEN  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 
AND  THE   HOUSING  AUTHORITY   OF   THE   CIT£  AND  COUNTY   OF   SAN 
FRANCISCO,    DATED  JANUARY  21,    1965 

Gentlemen: 

On  behalf  of  the  Housing  Authority  of  the  City  and  County 
of  San  Francisco  you  have  requested  an  opinion  from  this  office  to 
the  effect  that  I  have  reviewed  the  proceedings  of  the  Board  of 
Supervisors  of  the  City  and  County  of  San  Francisco  relating  to  and 
preceding  the  execution  of  the  Cooperation  Agreement  by  the  City  and 
County  of  San  Francisco  and  such  proceedings  in  accordance  with  the 
Journal  of  Proceedings  of  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco,  and  that  the  Cooperation  Agreement  dated 
January  21,  1965  is  a  valid  and  binding  contract  of  the  City  and 
County  of  San  Francisco. 

OPINION 

After  careful  examination  of  the  proceedings  of  the  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco  relating  to 
and  preceding  the  execution  of  the  Cooperation  Agreement  by  the  City 
and  County  of  San  Francisco  and  such  proceedings  in  accordance  with 
the  Journal  of  Proceedings  of  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco,  you  are  advised  as  follows: 

The  Cooperation  Agreement  between  the  City  and  County  of 
San  Francisco  and  the  Housing  Authority  of  the  City  and  County  of 
San  Francisco  dated  January  21,  1965  is  a  valid  and  binding  contract 
of  the  City  and  County  of  San  Francisco. 

Respectfully  submitted, 


THOMAS  M.  0'COi>INOR 
City  Attorney 


lo:   Housing  Authority  of  the  City 
and  County  of  San  Francisco 
440  Turk  Street 
San  Francisco,  California  94102 

Attn:   Mr.  S.  Lee  Vavuris,  Counsel 
JJS 
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Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California 

Attention:   George  J.  Grubb 

General  Manager,  Personnel 

Re:  Salary  Standardization  Ordinance,  Meaning  of 
"in  the  continuity  of  employment"  as  Used  in 
Section  VII(c) 

Seniority  Increments  of  William  F.  Murphy, 
6208  Sewer  Gas  Tester 

Gentlemen: 

You  have  requested  my  opinion  concerning  the  interpreta- 
tion of  the  following  quoted  excerpts  from  Section  VII (c)  of  the 
Salary  Standardization  Ordinance: 

"An  employee  heretofore  under  limited  tenure  appointment 
to  a  permanent  position,  who,  with  an  interruption  of 
not  more  than  30  calendar  days  in  the  continuity  of  em- 
ployment, is  continued  in  the  position  under  non -civil 
service  appointment,  shall  be  paid  during  the  period  of 
such  non-civil  service  appointment  a  compensation  based 
on  service  under  said  limited  tenure  appointment,  and  if 
he  is  appointed  with  an  interruption  of  not  more  than  30 
calendar  days  in  service  to  a  position  in  the  same 
classification  from  a  list  of  eligibles  established  by 
regular  examination  procedure  pursuant  to  the  provisions 
of  Section  145  of  the  Charter,  shall  be  certified  to 
such  appointment  at  a  salary  which  is  based  upon  his 
original  date  of  limited  tenure  appointment  to  a  perma- 
nent position  in  such  class." 
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"An  employee  heretofore  under  limited  tenure  appointment 
to  a  permanent  position  who  with  an  interruption  of  not 
more  than  30  calendar  days  in  the  continuity  of  employ- 
ment has  been,  or  is  appointed  to  a  position  in  the  same 
classification  from  a  list  of  eligibles  established  by  a 
regular  examination  procedure  pursuant  to  the  provisions 
of  Section  145  of  the  Charter,  shall  be  paid  a  salary 
which  is  based  upon  his  original  date  of  limited  tenure 
appointment  to  a  pertnanent  position  in  such  class." 

and  the  determination  of  seniority  increments  of  Mr.  William  F. 
Murphy,  based  upon  the  following  facts  stated  in  your  letter: 

"William  F.  Murphy  was  appointed  6208  Sewer  Gas  Tester 
on  a  permanent  limited  tenure  basis  on  May  1,  1963. 
Thereafter,  the  following  personnel  transactions  in  re- 
lation to  his  employment  took  place: 

"12/15/64  Laid  Off  (Replaced  by  regular  Civil  Service 
eligible) 
12/16/64  Appointed  under  Non-Civil  Service  authoriza- 
tion -  Class  7334  Stationary  Engineer 
12/26/64  Laid  Off 
1/22/65  Appointed  under  Non-Civil  Service  authoriza- 
tion -  Class  6208  Sewer  Gas  Tester 
2/10/65  Certified  permanent  probationary  appoint- 
ment -  Class  6208  Sewer  Gas  Tester 

"At  the  time  of  Mr.  Murphy's  lay-off  from  his  permanent 
limited  tenure  appointment  on  December  15,  1964,  he  was 
receiving  the  third  step  in  the  salary  schedule  for 
class  6208  Sewer  Gas  Tester. 

"His  subsequent  re -appointment  in  the  same  class  on  a 
permanent  Civil  Service  probationary  basis  on  February  10, 
1965  was  at  the  entrance  step  for  said  class." 

"Since  the  interruption  in  the  continuity  of  Mr. 
Murphy's  employment  as  6208  Sewer  Gas  Tester  exceeded 
30  days  (from  December  15,  1964  to  January  22,  1965) 
the  Civil  Service  Commission  denied  his  request  to  be 
certified  at  the  third  step  in  the  salary  range;  such 
request  being,  in  the  judgment  of  the  Commission,  con- 
trary to  the  provisions  of  this  section,  as  quoted 
herein ." 

Mr.  Murphy,  through  the  organization  of  which  he  is  a  member, 
appealed  from  the  decision  of  the  Civil  Service  Commission  on  the 
grounds  that  his  salary  should  have  been  determined  pursuant  to  the 
second  paragraph  above  quoted  from  the  ordinance. 
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In  the  interest  of  brevity,  the  paragraph  first  quoted  in 
your  letter  from  Section  VII,  Paragraph  (c)  of  the  Salary  Standard- 
ization Ordinance,  will  be  hereinafter  referred  to  as  Paragraph  No. 
1,  and  the  second  quoted  paragraph  will  be  referred  to  as  Paragraph 
No.  2. 

Your  inquiry  relates  to  the  determination  of  which,  if 
either,  of  the  quoted  paragraphs  of  the  Salary  Standardization 
Ordinance  applied  to  the  subject  employee's  situation. 

In  Paragraph  No.  1,  following  the  limitation  to  30  days 
interruption  "in  the  continuity  of  employment,"  is  the  condition 
that  the  employee  be  "continued"  in  the  same  position.   In  Para- 
graph No.  2,  following  a  similar  expression  limiting  the  interrup- 
tion "in  the  continuity  of  employment,"  the  requirement  is  that  the 
employee  has  been  or  is  "appointed"  to  a  position  in  the  same 
classification. 

Legislative  intent  should  be  gathered  from  the  whole  act 
rather  than  from  isolated  parts  or  words . 

Mazza  v.  Austin,  25  C.A.  2d  85. 

The  above  principle  of  statutory  construction  is  equally 
applicable  to  the  interpretation  of  ordinances. 

Careful  analysis  of  the  Salary  Standardization  Ordinance, 
in  the  light  of  the  foregoing  principle  of  statutory  construction, 
leads  me  to  the  conclusion  that  the  various  provisions  of  Section 
VII  of  the  ordinance  are  meant  to  harmonize  with  and  subserve  the 
basic  policy  of  the  ordinance,  expressed  in  the  opening  language  of 
Section  IX  that  "Advancement  from  the  1st  step  to  the  5th  step  of 
the  schedules  set  forth  herein  shall  be  on  the  basis  of  service  in 
the  class.  .  ."   (Emphasis  added. )   My  analysis  further  compels  me 
to  conclude  that  the  phrase  "in  the  continuity  of  employment"  was 
intended  to  have  the  same  meaning  in  both  Paragraph  No.  1  and 
Paragraph  No.  2,  despite  the  above -noted  use  of  the  word 
"continued"  in  Paragraph  No.  1  and  the  word  "appointed"  in  Para- 
graph No.  2,  and  finally,  that  the  word  "employment"   as  used  in 
Paragraph  No.  2,  means  employment  in  a  position  in  tne  same  classi- 
fication as  that  to  which  the  employee  is  appointed  from  a  list  of 
eligibles  after  examination. 

In  view  of  the  fact  that  Mr.  Murphy's  employment  as  a 
Class  6208  Sewer  Gas  Tester  was  interrupted  from  December  15,  1964, 
to  January  22,  1965,  a  period  of  more  than  30  days,  he  does  not 
meet  the  requirements  of  either  Paragraph  No.  1  or  Paragraph  No.  2 
quoted  from  Section  VII(c)  of  the  Salary  Standardization  Ordinance 
in  your  request  for  opinion.   Therefore,  his  service  prior  to 
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i^cSn^f'li^'^atTlLalfrcaJi^n^'  '"  detennl.lng  his   seniority 

Very   truly  yours. 


THOMAS  M.   O'CONNOR 
City  Attorney 
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SUBJECT:  CAN  CHIEF  OF  POLICE  TEMPORARILY  ASSIGN  PERSONNEL 
TO  CLASSIFICATION  OTHER  THAN  THAT  FOR  VJHICH  THEY 
ARE  CERTIFIED 

Dear  Chief  Cahill: 

Your  request   for  an  opinion  is   as   follows: 

REQUEST 

"A  question  has  arisen  relative  to  the  assignment 
of  personnel  in  this  Department  to  classifications 
other  than  that  for  which  they  are  certified,  as  per 
the  authority  granted  to  me  in  Section  141  of  the 
Charter  of  the  City  and  County  of  San  Francisco. 

"I  have,  on  occasions,  assigned  lie'Jten.^nts  to 
the  duties  of  a  captain  during  their  vacation  periods 
as  well  as  during  times  when  they  were  on  sick  leave 
or  while  away  from  an  assignment  under  my  authority, 

"It  has  also  been  my  practice  to  assign  sergeants 
temporarily  to  the  duties  and  responsibilities  of  a 
lieutenant  while  he  is  watch  off,  on  leave  of  absence 
or  away  from  his  assignment  for  the  purpose  of  attend- 
ing training  institutes  for  a  limited  period. 

•'On  infrequent  occasions,  it  has  been  necessary 
to  assign  a  patrolman  to  the  duties  of  a  sergeant  as 
stationkeeper  for  very  limited  periods  of  time. 

"In  view  of  the  foregoing,  I  would  appreciate  an 
opinion  from  you  relative  to  the  meaning  and  application 
of  the  above  described  section  of  the  Charter  insofar  as 
it  pertains  to  the  question  indicated. 

"Your  assistance  in  this  matter  is  very  much 
appreciated." 

OPINION 

Your  request  for  opinion  concerns  that  portion  of 
Section  141  of  the  Charter  authorizing  a  department  head  to 
temporarily  assign  an  employee  to  duties  outside  his  appointed 
classification.   The  pertinent  portion  of  Section  141  reads  as 
follows: 
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"No  person  shall  hold  a  position  outside  of 
the  classification  to  which  he  has  been  appointed, 
provided  that  every  employee  of  any  department  or 
office  shall  discharge  any  of  the  duties  pertaining 
to  such  department  or  office  to  which  his  chief  may 
temporarily  assign  him." 

The  authority  under  Section  141  of  the  Charter  to 
temporarily  assign  employees  outside  their  classifications  was 
the  subject  of  my  Opinion  No.  62-56  (November  29,  1962),  to 
Supervisor  Roger  Boas.    That  opinion  was  followed  by  two  Letter 
Opinions  (Nos.  63-11  and  63-12,  July  10,  1963),  in  which  the 
principles  discussed  in  Opinion  No.  62-56  were  applied  to  speci- 
fic employee  examples  of  temporary  assignment  of  duties  out  of 
classification.    The  conclusions  reached  in  chose  opinions  are 
hereby  reaffirmed  and  said  opinions  are  enclosed  for  your  infor- 
mation. 

The  power  to  temporarily  assign  an  employee  out  of 
classification  under  Section  141  of  the  Charter  is  intended  3s 
a  means  for  the  department  head  to  effect  continuous  operation 
and  service  of  his  department  during  periods  of  authorized 
employee  absences.    Your  exercise  of  this  power  for  the  reasons 
stated  in  your  letter  appear  to  be  clearly  within  the  contenpla- 
tion,  intent  and  purpose  of  Section  141  of  the  Charter. 

As  pointed  out  in  Letter  No.  63-12  mentioned  above  for 
the  Fire  Department,  neither  the  Charter  nor  the  Appropriation 
Ordinance  provides  funds  from  which  personnel  in  the  Police 
Department  may  be  paid  for  temporary  services  performed  in  higher 
ranks  under  the  above  quoted  provision  of  Section  141  of  the 
Charter.    Accordingly,  the  officers  cannot  legally  be  paid  for 
such  services  in  view  of  the  well-established  principle  that  in 
the  absence  of  statutory  provision  therefor  a  person  holding  a 
public  office  or  employment  at  a  fixed  salary  established  by  law 
cannot  legally  claim  additional  compensation  for  extra  services 
performed.   (See  Martin  v.  Henderson,  40  Cal.  2d  583;  Jar vis  v. 
Henderson.  40  Cal.  2d  600;   Treu  v.  Kirkwood,  42  Cal.  IH  602; 
Pootel  V.  City  and  County  of  San  Francisco,  125  C.A.  2d  378; 
Hullins  v.  foothman,  231  A'.C.A.  830.) 

In  the  esse  of  M'jllins  v^  Toothman,  supra ,  decided  by 
the  District  Court  of  Appeal  in  January  1965,  the  court  held 
that  sergeants  of  the  Oakland  police  department  who  were  assigned 
to  temporary  vacancies  in  the  rank  of  inspector  were  entitled  to 
receive  the  salary  of  inspectors  during  their  temporary  assign- 
ments under  the  provisions  of  the  Charter  of  the  City  of  Oakland. 
The  court  affirmed  the  legal  principle  just  stated,  but  pointed 
out  that  the  charter  allowed  the  Chief  of  Police  to  assign  an 
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officer  of  the  next  lower  rank  to  a  temporary  vacancy  and 
provided  that  tha  assigned  officer  should  receive  the  salary 
attached  to  the  rank  to  which  he  may  be  assigned.    There  is  no 
such  provision  in  the  Charter  of  the  City  and  County  of  San 
Francisco. 

It  should  be  noted  that  if  an  absence  continues  for  a 
long  period  of  time  and  it  becomes  necessary  to  fill  the  position 
with  personnel  of  a  different  classification,  then  the  employees 
available  for  temporary  assignment  should  be  rotated  in  the 
vacant  position  so  that  no  one  employee  will  be  required  to  serve 
out  of  classification  for  the  duration  of  the  absence.    In  this 
connection,  I  refer  you  to  the  last  paragraph  of  Opinion  No,  62-56: 

"...  the  power  to  assign  temporarily  as  provided 
in  Charter  Section  141  Wi:s  never  intended  to  effect 
a  permanent  reassignment  of  duties  in  circumvention 
of  the  Charter  or  Rules  of  the  Civil  Service  Com- 
mission as  to  appointments  to  positions.    If  a 
department  head  persists  in  appciiiting  employees  to 
perform  duties  outside  their  cl.-ia.s:.fic-3tion  for  long 
periods  of  time,  which  assignments  are  unconnected 
with  temporary  absences  of  permriW^-nt   f.ciployecs  cTii 
not  due  to  extennating  circumstances,  an  abuse  of 
discretion  would  exist. ^ 


II 


You  are  so  advised. 


Respectfjlly  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Enc. 

TO:   Thomas  J.  Cahill 
Chief  of  Police 

1850  Bryant  Street 
Hall  of  Justice 
San  Francisco,  California  94103 


MCK 
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No.  65-12-A 


May  18,  1965 


Mr.  Robert  J.  Do Ian 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 


Re:  Funding  of  proposed  increase  in 

death  benefit  for  retired  persons 
(AJministrative  Code,  §16.80). 


Dear  Mr.  Do Ian: 


You  have  requested,  by  your  letter  of  April  30,  that  we 
review  the  actuarial  report  submitted  in  connection  with  the 
proposed  ordinance  to  increase  the  death  benefit  for  retired  em- 
ployees from  $750  to  $1,000  and  to  comment  on  the  legal  aspects 
that  might  be  involved.   You  particularly  requested  advice  with 
respect  to  the  funding  of  the  proposed  increase  in  death  benefits. 

Initially,  it  must  be  noted  that  there  are  two  basic  cate- 
gories of  persons  involved  in  the  proposed  increase  in  death 
benefits : 

1.  Persons  who  are  retired  or  will  be  retired 
under  Charter  Sections  166,  167,  169  and  170,  and 

2.  Persons  who  are  retired  or  will  be  retired 
under  Charter  Sections  165,  165.2,  168,  168.1,  171 
and  171.1. 

The  persons  involved  in  category  (1),  supra,  constitute  a 
closed  membership  group  in  that  new  employees  may  not  become  members 
under  these  sections  of  the  Charter.   The  Retirement  System  holds  no 
City  contributions  as  reserves  for  death  benefits  of  persons  involved 
in  this  category.   The  actuarial  report  which  has  been  submitted  con- 
templates that  the  cost  of  the  proposed  increase  in  death  benefits 
for  persons  in  this  category  is  to  be  funded  by  annual  appropriations 
equal  to  the  yearly  cost.   Such  a  method  of  funding  would  be  entirely 
proper  as  to  the  increase  in  death  benefits  for  persons  in  this  cate- 
gory. 

With  respect  to  the  persons  in  category  (2),  supra,  Sections 
165.2(H),  168.1.10,  and  171.1.10  of  the  Charter  specifically  pre- 
scribe the  method  to  be  used  in  funding  benefits  for  persons  under 
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those  respective  sections.   With  respect  to  the  funds  to  be  pro- 
vided by  contributions  of  the  City  for  benefits,  these  sections 
provide  for  funding  on  a  reserve  basis.   The  actuarial  report  which 
has  been  submitted  in  connection  with  this  proposed  ordinance  is 
based  upon  and  complies  with  the  funding  formula  prescribed  by 
Sections  165.2(H),  168.1.10  and  171.1.10  of  the  Charter. 

You  have  also  requested  information  as  to  whether  the 
Retirement  System's  surplus  fund  or  "contingency  reserve"  may  be 
utilized  in  funding  the  proposed  increase  in  death  benefits  for 
retired  persons.   Your  attention  is  respectfully  directed  to  the 
letter  of  the  City  Attorney  to  you,  dated  April  5,  1965,  wherein 
such  use  of  the  "contingency  reserve"  was  discussed  and  it  was 
indicated  that  such  use  would  be  of  questionable  legality. 

Very  truly  yours , 

THOMAS  M,  O'CONNOR 
City  Attorney 


DONALD  J.  G/JIIBALDI 
Deputy  City  Attorney 

DJG 
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OPINION  NO.  65-13 
May  26,  1965 


JUBJECT:   LEGALITY  OF  ACTIVE  MISCELLANEOUS  EMPLOYEE  WHO  IS  ^^UALIFIED 
FOR  SERVICE  RETIREMENT  BUT  DOES  NOT  NOW  SEEK  TO  RETIRE, 
BEING  ABLE  TO  SELECT  A  RETIREMENT  OPTIONAL  PAYMENT  PLAN  TO 
BECOME  EFFECTIVE  AT  DATE  OF  HIS  DEATH  OR  AT  DATE  OF 
COMPULSORY  P^TIREl-IENT 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Enclosed  is  a  copy  of  Application  for  Voluntary  Service 
Retirement  which  has  been  presented  to  the  Retirement  System 
for  filing.   Your  attention  is  respectfully  directed  to  the 
employee's  request  that  his  'retirement  become  effective  on 
the  day  of  my  death;  provided  that,  should  I  survive  to  the 
day  set  forth  in  the  law  governing  the  Retirement  System  as 
my  compulsory  retirement  date,  my  retirement  shall  become 
effective  on  such  compulsory  retirement  date.' 

"The  employee  involved  has  completed  33^  years  of 
service  with  the  city  and  is  57-3/4  years  of  age  on  the 
date  shown  on  the  application  (December  17,  1964).   He 
is,  therefore,  qualified  for  service  retirement  under  the 
provisions  of  Section  165.2  of  the  Charter.   The  employee 
requests  that  the  Retirement  System  accept  the  enclosed 
application  so  that  he  may  thereupon  select  an  optional 
payment  plan  as  provided  under  Section  16.75  of  the  Admin- 
istrative Code  to  provide  a  retirement  allowance  for  his 
widow. 

"The  Retirement  Board  requests  your  opinion  as  to 
whether  the  Charter  and  Ordinance  provisions  governing 
the  Retirement  System  permit  the  filing  of  the  enclosed 
application  and  whether  voluntary  service  retirement  may 
be  made  effective  upon  the  member's  death  as  requested 
in  said  application. 

"The  Board  requests  your  further  opinion  as  to  whether 
the  Charter  and  Ordinance  provisions  governing  the  Retire- 
ment System  permit  the  selection  of  an  optional  plan  for 
payment  of  retirement  allov;ances  under  Section  16.75  of 
the  Administrative  Code  under  the  circumstances  involved 
herein." 

OPINION 

From  the  facto  related  by  you,  it  appears  that  the 
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miscellaneous  employee  in  question  has  completed  more  than  20  years 
of  City  service  and  is  more  than  55  years  of  age,  so  that  under  the 
provisions  of  Section  165.2(B)  of  the  Charter,  he  is  qualified  for 
voluntary  service  retirement.   Apparently  this  employee  does  not  wish 
to  retire  now  but  does  wish  to  select  an  optional  payment  plan  now 
(to  provide  a  pension  allowance  for  his  widow)  to  be  effective,  as  he 
says : 

"I  request  that  my  retirement  become  effective  on  the  date 
of  my  death;  provided  that,  should  I  survive  to  the  date 
set  forth  in  the  law  governing  the  Retirement  System  as  my 
compulsory  retirement  date,  my  retirement  shall  become 
effective  on  such  compulsory  retirement  date." 

The  question  involved  is  whether  an  active  miscellaneous 
employee  who  is  qualified  for  voluntary  service  retirement,  but  does 
not  now  seek  to  retire,  can,  under  our  Charter,  nevertheless  select 
a  retirement  optional  payment  plan  (to  provide  a  pension  allowance 
for  his  widow)  to  become  effective  on  the  date  of  his  death  if  such 
should  occur  before  the  date  of  mandatory  retirement,  otherwise  to 
be  effective  on  his  compulsory  retirement  date. 

The  benefits  to  be  paid  where  a  miscellaneous  member  of  the 
retirement  system  shall  die  before  his  retirement  are  specifically 
spelled  out  in  Section  165.2(E)  of  the  Charter,  as  follows: 

"(E)   If  a  member  shall  die,  before  his  retirement, 
regardless  of  cause,  a  death  benefit  shall  be  paid  to  his 
estate  or  designated  beneficiary  consisting  of  the  compen- 
sation earnable  by  him  during  the  six  months  immediately 
preceding  death,  plus  his  contributions  and  interest  credited 
thereon.  '  (Emphasis  added.) 

It  will  be  noted  that  no  rights  to  select  any  optional  pay- 
ment plan  for  a  widow  is  here  given  where  an  active  miscellaneous 
employee  dies  before  his  retirement.   The  full  extent  of  the  death 
benefit  allowed  in  such  instance  is  specifically  spelled  out  in  the 
Charter  itself  and  provides  that  if  death  occurs  before  retirement, 
the  death  benefit  shall  consist  of  ".  .  .  the  compensation  earnable 
by  him  during  the  six  months  immediately  preceding  death,  plus  his 
contributions  and  interest  credited  thereon." 

This  differs  from  the  rights  specifically  accorded  by  the 
Charter  to  widows  of  active  policemen  and  firemen  who  die  before 
retiring  but  after  qualifying  for  service  retirement.   In  their 
instances,  under  the  respective  provisions  of  Sections  168.1.5 
(police)  and  171.1.5  (fire)  of  the  Charter,  a  widow's  death  benefit 
is  specifically  provided  for  as  follows: 
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Section  168.1.5  (policemen).: 

"Upon  death  of  a  member  after  qualifying  for  service 
Retirement  .  ',    .  one-half  of  his  retirement  allowance  to 
which  he  would  have  been  entitled  if  he  had  retired  for 
service  at  the  time  of  his  death  ."^  .  shall  be  continued 
through  life  or  until  remarriage,  to  his  surviving  wife 
.  .  .   (Emphasis  added.) 

Section  171.1.5  (firemen): 

"Upon  death  of  a  member  resulting  from  any  cause  other 
than  an  injury  received  in  or  illness  caused  by  perform- 
ance of  duty,  (a)  if  death  occurred  after  qualification 
for  service  retirement,  .  .  .  one-half  of  his  retirement 
allowance  to  which  the  member  would  have  been  entitled 
if  he  had  retired  for  service  at  the  time  of  his  death  .  .  . 
shall  be  continued  throughout  life  or  until  remarriage, 
to  his  surviving  wife  ..."   (Emphasis  added.) 

This  widow's  protection  benefit,  accorded  to  active  police- 
men and  firemen,  who  die  before  retiring  but  after  qualifying  for 
service  retirement,  is  not  accorded  to  the  widows  of  active  miscel- 
laneous employees.  As  the  Charter  presently  stands,  it  is  only 
after  a  miscellaneous  employee  retires  that  the  privilege  is  given 
him  of  selecting  an  optional  payment  plan  for  his  widow'^s  protection, 
Then,  he  may  make  an  election  as  is  set  forth  in  Section  165.2(B) 
of  the  Charter,  as  follows: 

"Before  the  first  payment  of  a  retirement  allowance  is  made, 
a  member  retired  under  this  subsection  or  subsection  (C)  of 
this  section,  may  elect  to  receive  the  actuarial  equivalent 
of  his  allowance,  partly  in  an  allowance  to  be  received  by 
him  throughout  his  life,  and  partly  in  other  benefits  payable 
after  his  death  to  another  person  or  persons.  .  .  . 
(Emphasis  added.) 

The  provisions  of  Section  16,75  of  the  Administrative  Code 
(see  also  Section  257,  Part  I,  San  Francisco  Municipal  Code)  to 
which  you  refer  are  but  an  attempt  to  codify  the  above  Charter 
provisions  into  the  Code  and  cannot,  of  course,  conflict  or  vary 
from  the  above  Charter  provisions  which  control. 

In  view  of  the  specifically  defined  and  differing  Charter 
rights  and  benefits  accorded  a  miscellaneous  member  of  the  retire- 
ment system  depending  on  whether  he  dies  before  or  after  retirement, 
no  type  of  conditional  election  can  be  made,  as  here  proposed,  so 
as  to  give  an  active  miscellaneous  employee  the  rights  and  benefits 
only  provided  in  the  Charter  for  a  retired  miscellaneous  employee. 
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In  the  light  of  the  above,  I  must  advise  you  that  an  active 
miscellaneous  employee,  even  though  qualified  at  the  time  for 
service  retirement,  but  not  now  electing  to  retire,  cannot  under 
present  Charter  provisions  select  an  optional  payment  plan,  as  was 
attempted  here,  to  become  effective  at  the  date  of  the  employee's 
death  if  such  should  occur  before  the  mandatory  retirement  date, 
or  otherwise  to  be  effective  on  the  date  of  his  compulsory  retirement, 

You  are  therefore  advised  that  the  purported  act  of  election 
here  in  question  is  therefore  void  and  inoperative. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Daniel  Mattrocce 
General  Manager 
Retirement  Board 
Employees'  Retirement  System 
450  McAllister  Street 
San  Francisco,  California 
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June  1,    1965 


Mr.  T.   F.   Conway 
Purchaser   of  Supplies 
270  City   Hall 
San  Francisco,   California 


Re:     Government  Code,    §13403.5    -- 

Title   2,   Calif.    Administrative 
Code   §§1895    -   1895.16. 


Dear  Mr .    Conway  : 

T 
suant  to 


This   replies    to  your   letter  of  May   18  asking  whether,    pur- 
>.«on.-   .-o   the  above  statute  and  regulations,   you  can  arrange   for 
the  State   to  make  purchases   on  behalf  of   the  City  and  County   and 
the  School  District.      In  my  opinion,   you  can. 


Government  Code   §13408.5   authorizes    the  State  Department 
of  General  Services,   upon  request,    to  make  purchases   for   any   local 
agency   if   the  Department   can  do  so  upon  the  same  terms,   conditions 
and  specifications    at  a   lower   price  than  the   local  agency  can  obtain 
through   its   normal  purchasing   procedures.      Section   1895.1  of  Title   2 
of  the  California  Administrative  Code  requires    that   there  be  attached 
to  every   local   agency   purchase  request  a  certified  copy  of  the  resolu- 
tion or   ordinance  of   the   local  governing  body   authorizing   submission 
of  the   purchase  request   by   the  official  signing   it.      Section   1895.2 
requires   a  chartered  city   to  attach   to  each  purchase  request   a  certi- 
fication of   the  city  attorney   advising   that   the  requested   purchase 
by  the  Department  of  General  Services   does   not  conflict  with   its 
charter. 

You  are  advised   that  you  can  submit  to   the  Department  of 
General  Services    purchase  requests    for   the  School  District  on  passage 
by  the  Board  of   Education  of   a  resolution,    and   for   the  City   and 
County  on  passage  by   the   Board  of  Supervisors   of  an  ordinance,    auth- 
orizing you   to  do  so  when  purchases   can  be  made  by   that  Department 
upon  the  same   terms,    conditions    and  specifications    at   a  price   lower 
than  you  can  obtain   through  normal   purchasing   procedures,    and  when 
the  Chief  Administrative  Officer   and  Controller  have  approved   the 
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transaction.     This   procedure  will  not  conflict  with  the  Charter. 
Sections    2,    3   and   9   thereof,   coupled  with  Government  Code   §13A08.5 
and  the  Joint  Powers   Act    (Gov.    C,    §§6500  et  seq.)>    authorize  it. 

Please  let  me  know  if  I  can  be  of  further  assistance  in 
the  matter. 

Very   truly  yours. 


THOMAS  M,   O'CONWOR 
City  Attorney 

GEE 


OPINION  NO.    65-14 
I^y  26,    1965 


SUBJECT:      USE   OF   FUNDS   WHICH  ARE   OR  MAY   BE   AVAILABLE   FOR  FREEWAY 
CONSIRUCTION    IN   SAN  FRANCISCO  FOR   DEMOLITION  AND  RE- 
CONSTRUCTION  OF   THE   EMBARCADERO  FPEEWAY. 

Dear  Mr.    Do Ian: 

Your  request  for  an  opinion  reads  as  follows: 

REQUEST 

"Under  date  of  March  26,  1965  I  directed  a  letter 
to  Mr.  J.  C.  Womack,  State  Highway  Engineer,  inquiring 
whether,  in  the  event  that  the  Golden  Gate  Freeway  were 
constructed  in  accordance  with  the  least  costly  of  the 
alternate  plans  presented,  the  funds  saved  in  relation 
to  the  most  costly  of  such  alternate  plans  might  be 
used  to  finance,  at  least  in  part,  the  demolition  of 
the  elevated  segment  of  the  Embarcadero  Freeway  and  re- 
construction thereof  in  a  manner  more  harmonious  aesthe- 
tically with  the  surrounding  area.   Under  date  of  April  9, 
1965  Mr.  Womack  responded  by  stating  that  the  difference 
in  cost  betwc-2xi  these  alternatives  cannot  be  used  for  any 
other  purpose  such  as  the  demolition  of  the  Embarcadero 
Freeway. 

"Supervisor  George  Moscone  asks  that  you  advise  him, 
prior  to  May  27,  when  the  Golden  Gate  Freeway  proposal 
will  again  appear  before  our  Joint  Committee  on  Trans- 
portation and  Planning  and  Development,  whether,  in  your 
opinion,  funds  which  are  or  may  be  available  for  freeway 
construction  in  San  Francisco  may  be  legally  used  for 
such  demolition  and  reconstruction  of  the  Embarcadero 
Freeway. " 

OPINION 

In  April,  1964,  the  Attorney  General  held  that  State 
Highway  Fund  money  may  be  used  to  tear  down  elevated  freeways,  under 
appropriate  factual  circumstances,  provided  there  are  no  limitations 
thereon  imposed  by  the  authority  making  the  money  available  to  the 
fund  or  under  which  the  structure  was  built.   (43  Jps.  Atty.  Gen. 
198.) 

With  respect  to  the  factual  circumstances  under  which 
such  demolition  might  be  validly  performed,  he  stated,  in  part, 
as  follows: 

".  .  .  The  factual  basis  for  such  removal  can  be 
for  safety,  for  convenience,  for  protection  of  the 
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State  Highway  Fund  from  depletion  which  might  result 
from  law-suits  filed  because  of  the  dangerous  and  de- 
fective condition  of  such  roads  if  not  removed,  or 
for  a  number  of  other  physical  considerations.   It  is 
possible  that  consideration  could  also  be  given  to 
less  tangible  items  under  some  circumstances.  "~For 
example,  in  establishing  a  system  of  frssways ,  con- 
sideration must  be  given  to  'community  values.    Sts. 
&  Hys.  Code  Sees.  75.5,  210,  and  211.   It  is  con- 
ceivable that  under  some  circumstances,  in  determin- 
ing whether  to  relocate  or  remove  an  existing  structure 
as  part  of  the  over-all  establishment  of  a  highway 
system,  factual  consideration  could  be  given  to  com- 
munity values  along  with  consideration  of  other  factors. 
Such  determination  in  the  first  instance  would  be  made 
by  the  Department  of  Public  Works  or  the  State  Highway 
Commission  which  have  broad  discretion  in  such  matters. 
..."   (Emphasis  added.) 

With  respect  to  the  limitations  that  might  preclude  such 
demolition,  he  pointed  out  that  some  such  limitation  might  have  been 
imposed  by  the  Federal  Government  in  relation  to  any  freeway  the 
construction  of  which  had  been  financed,  in  part,  by  the  Federal 
Government  under  the  Federal  Aid  Highway  Act,  as  amended.   (Chap. 
1,  Title  23,  U.S.C.A.)   Examples  of  such  limitations  would  be  a 
requirement  calling  for  Federal  approval  of  such  demolition  or  a 
limitation  upon  the  expenditure  of  Federal  funds  for  such  purposes. 
As  pointed  out  in  City  Attorney's  Opinion  No.  63-42,  dated  October 
24,  1963,  the  Embarcadero  Freeway  is  part  of  the  Interstate  Highway 
System  and  Federal  fvinds  assisted  in  its  construction  pursuant  to 
the  provisions  of  the  Federal  Aid  Highway  Act,  supra .   Resort  would 
have  to  be  made  to  any  agreement  with  the  Federal  Government  relat- 
ing to  the  Embarcadero  Freeway  to  ascertain  what  limitations,  if  any, 
upon  demolition  and  reconstruction  of  said  freeway,  are  contained 
therein. 

Assuming  that  such  demolition  and  reconstruction  is  not 
precluded  by  virtue  of  anything  appearing  hereinabove  or  that  the 
requisite  consents  were  forthcoming,  consideration  would  then  have 
to  be  given  to  the  source  and  availability  of  the  funds  to  complete 
the  project. 

Chapter  1,  Division  1,  Article  5  of  the  Streets  and  High- 
ways Code  sets  forth  a  system  of  allocation  of  the  moneys  in  the 
State  Highway  fund  to  be  expended  for  the  construction  of  state 
highways . 

Section  188  of  the  Code  provides  that  45  percent  of  such 
funds  are  to  be  expended  in  County  Group  No.  1,  which  includes  the 
City  and  County  of  San  Francisco,  and  the  balance  of  such  funds  are 
to  be  expended  in  County  Group  No.  2. 
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Section  188.8  of  the  Code  requires  that  the  State  Highway 
Conmiission,  during  the  period  July  1,  1963  to  June  30,  1967,  expend 
or  cause  to  be  expended  70  per  cent  of  the  45  per  cent  allocation 
to  the  state  highway  districts  comprising  County  Group  No.  1  accord- 
ing to  the  percentages  set  forth  in  the  section.   The  percentages 
specified  for  minimum  expenditure  in  District  IV,  which  includes, 
in  addition  to  the  City  and  County  of  San  Francisco,  the  counties 
of  Marin,  Sonoma,  Napa,  Alameda,  Contra  Costa,  San  ^iateo,  Santa 
Clara  and  Santa  Cruz,  for  this  period  is  47.609. 

The  balance  of  the  total  allocation  to  County  Group  No.  1, 
which  amounts  to  30  per  cent,  is  what  has  been  commonly  designated 
as  "free  money."  These  funds  may  be  expended  for  the  benefit  of 
the  districts  comprising  the  group  in  a  manner  to  be  determined  by 
the  Highway  Commission,  subject,  of  course,  to  state  fiscal  pro- 
cedures. 

Under  the  provisions  of  section  143.1  of  the  Code  the 
Department  of  Public  Works  is  required  to  make  at  least  30  days 
before  each  regular  session  of  the  Legislature  a  budget  report  to 
the  Governor.   The  Commission  is  required  to  prepare  for  inclusion 
in  this  budget  a  statement  of  its  proposed  expenditures  or  obliga- 
tions to  be  incurred  in  each  county  group  for  major  construction 
and  improvement,  segregating  the  route  of  each  highway  to  be  con- 
structed or  improved,  the  county  in  which  located,  the  number  of 
miles  involved,  and  a  description  of  the  work  to  be  done.   The 
section  provides  that  modifications  or  changes  in  the  budget  as 
submitted  shall  be  by  vote  of  the  Commission  approved  by  the 
Director  of  Finance  where  required  by  the  section,  and  further  pro- 
vides that  no  highway  project  of  major  construction  and  improvement 
shall  be  eliminated  and  no  new  project  added  without  the  approval  of 
the  Director  of  Finance.   If,  during  an  annual  period,  the  budg- 
etary amount  approved  and  allocated  by  the  Commission  for  any 
purpose  exceeds  the  amount  actually  necessary  therefor,  with  a 
resultant  available  surplus,  such  surplus  may  be  allocated  by  the 
Commission  to  any  other  purpose  or  supplemental  project  upon  ap- 
proval of  the  Director  of  Finance. 

From  an  analysis  of  the  foregoing  and  other  sections  of 
the  Streets  and  Highway  Code,  it  is  my  conclusion  that  if  the  De- 
partment of  Public  Works  or  the  State  Highway  Commission  determined 
that  a  state  highway  purpose  would  be  served  by  the  demolition  and 
reconstruction  of  the  Embarcadero  Freeway  and  nothing  in  the  Federal- 
State  agreement  relating  thereto  precluded  such  action  or  consent 
was  granted  thereto,  then  the  State  Highway  Commission  could,  in 
its  discretion,  in  a  subsequent  budget  include  an  expenditure  cover- 
ing such  demolition  and  reconstruction  from  the  funds  allocated  for 
minimum  expenditure  for  District  IV  or  from  the  "free  money"  al- 
located for  County  Group  No.  1.   Modification  or  change  of  the 
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current  budget  to  provide  for  demolition  and  reconstruction  of  the 
Embarcadero  Freeway  would  require  a  vote  of  the  State  Highway  Com- 
mission and  approval  of  the  Director  of  Finance.   Finally,  in  the 
event  the  budgetary  amount  approved  and  allocated  by  the  Commission 
for  any  purpose  (e.g.,  the  Golden  Gate  Freeway)  exceeds  the  amount 
actually  necessary  therefor,  any  surplus  created  thereby  could  be 
allocated  by  the  Commission  to  the  demolition  and  reconstruction  of 
the  Embarcadero  Freeway. 

You  are  thus  advised. 

Respectfully  submitted. 


THOMAS  M.    O'CONI^IOR 
City  Attorney 


To:      Mr,    Robert  J.    Dolan 
Cltirk  of  the  Board 
Ronrd  of  S'ipervisors 
235   City   Hciil 
San  Francisco,   California 
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Honorable  John  F.  Shelley 

Mayor 

200  City  Hall 

San  Francisco,  California 

Re:   Residence  Requirements  -  Individual  Exceptions; 
Validity  of  Departmental  Exception 

Dear  Mayor  Shelley: 

This  is  in  response  to  your  request  of  June  9,  1965,  for 
a  detailed  opinion  relative  to  the  residential  requirements  for  em- 
ployees of  the  City  and  County.  Your  specific  questions  are  as 
follows: 

1.  Under  what  circumstances  may  City  employees  be 
permitted  to  live  outside  the  City  and  County? 

2,  May  employees  of  any  individual  department  be  granted 
the  right  to  live  outside  the  City  and  County  without  the  same  right 
being  granted  to  all  City  employees? 

Preliminarily,  in  answer  to  your  first  question.  Section 
7  of  the  Charter  provides  that  every  elected  officer  and  member  of 
any  board  or  commission  must  be  a  resident  of  the  City  and  County 
during  incumbency  in  office;  Section  116  provides  the  same  require- 
ment as  to  the  position  of  Director  of  Planning,  and  Section  136 
provides  the  same  requirement  as  to  the  positions  of  Superintendent 
and  Associate  and  Assistant  Superintendents  of  Schools.   The  resi- 
dence requirements  of  all  other  officers  and  employees  of  the  City 
and  County  shall  be  as  provided  by  ordinance  of  the  Board  of  Super- 
visors.  (Charter,  Section  7.)   The  Board  has  enacted  such  an  ordi- 
nance.  (Ordinance  No.  166-58,  dated  March  31,  1958;  San  Francisco 
Administrative  Code,  Chapter  16,  Article  VII,  Sections  16.97  - 
16 . 107 . ) 

All  persons  appointed  to  offices  or  employments  in  the 
City  are  required  to  continue  to  be  residents  during  their  incum- 
bency in  office  or  employment  (Section  16.99)  with  certain  excep- 
tions.  The  exceptions  are  a  direct  answer  to  your  first  question 
and  are  as  follows: 
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(1)  Assignment  to  a  position  where  the  usvxal  and  major 
duties  require  daily  presence  outside  the  City  and  County  (Section 
16.99.); 

(2)  The  Board  of  Supervisors,  after  considering  the  needs 
of  the  service,  may  by  resolution,  upon  recommendation  of  the 
Commission  or  department  head  concerned,  with  the  approval  of  the 
Mayor,  and  if  the  position  is  subject  to  civil  service  examination, 
upon  approval  of  the  Civil  Service  Commission,  waive  residence  re- 
quirements (Section  16.100); 

(3)  An  officer  or  employee  may  apply  directly  to  the 
Retirement  Board  for  authorization  to  live  outside  the  City  and 
County.   The  Retirement  Board  is  granted  authority  to  permit  any 
such  officer  or  employee  to  live  outside  the  City  if,  on  the  basis 
of  medical  or  any  other  available  information,  the  Retirement  Board 
believes  such  authorization  should  be  granted  on  account  of  ill 
health  of  such  officer  and  employee,  or  the  ill  health  of  a  member 
of  the  immediate  family  of  such  officer  or  employee  (Section  16.103); 

(4)  Where  both  spouses  are  employed  by  the  City  and 
County  and  are  assigned  to  positions  where  the  usual  and  major 
duties  require  their  daily  presence  outside  the  City  and  County  and 
they  have  established  a  residence  outside  the  City,  the  subsequent 
assignment  of  one  of  the  spouses  to  a  position  within  the  City  and 
County  shall  not  require  any  change  of  residence  by  the  spouse  so 
assigned.   (Section  16.99.) 

In  answer  to  your  second  question,  it  is  a  settled 
principle  of  constitutional  law  that  a  legislative  body  has  power 
to  classify  employees  for  the  purposes  of  meeting  different  condi- 
tions, provided  that  such  classification  is  not  arbitrary  and  not 
without  reasonable  basis  for  differentiating  between  such  classes 
and  other  classes  of  employees  and  providing  that  all  members  within 
such  classes  are  treated  equally.   Therefore,  it  is  beyond  the  power 
of  the  Board  of  Supxervisors  to  exempt  all  employees  of  any  individ- 
ual City  department  from  the  general  residence  requirements  appli- 
cable thereto  unless  there  is  a  reasonable  basis  for  such  exemption 
and  the  exemption  includes  all  persons  similarly  situated.   As  a 
practical  matter,  it  would  appear  extremely  unlikely  that  a  set  of 
facts  could  be  found  to  exist  that  would  justify  a  blanket  exemption 
of  all  employees  of  any  City  department  from  the  general  residence 
requirements.   Certain  clerical  positions,  such  as  general  clerk 
and  general  clerk-typist,  are  to  be  found  in  most,  if  not  all.  City 
departments  and  the  exemption  of  such  positions  in  any  one  depart- 
ment from  the  residence  requirements  that  would  continue  in  effect 
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as  to  similar  positions  in  all  other  departments,  would  not  be 
equally  applicable  to  all  members  of  such  classes  similarly  situated 
and  hence,  in  my  opinion,  unconstitutional. 

On  the  other  hand,  the  exemption  from  the  general  resi- 
dence requirements  of  certain  classifications  of  employment  in  any 
individual  City  department  may  be  legally  supported  by  reason  of 
difficulties  encountered  in  recruiting  or  retaining  City  and  County 
residents  in  such  classifications  or  by  other  reasons  in  the  inter- 
ests of  the  City  and  County  service  which  warrant  treating  such 
classifications  of  employments  differently  from  other  classes  in  the 
City  and  County  service. 

Enclosed  is  a  copy  of  a  letter  I  have  today  sent  to  Mr. 
Robert  J.  Dolan,  Clerk  of  the  Board  of  Supervisors,  dated  June  23, 
1965,  transmitting  a  draft  of  an  ordinance  which  would  permit  the 
City  employees,  with  the  exception  of  members  of  the  Fire  Department, 
to  live  within  a  thirty  mile  radius  of  the  City  Hall.   The  Committee 
requested  that  the  members  of  the  Fire  Department  be  limited  in  the 
ordinance  to  a  fifteen  mile  radius  because  of  requirements  of  the 
American  Insurance  Association. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


Attachment 
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June  23,  1965 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California  94102 

Re:      Your  File  19-65 

Dear  Mr.    Do Ian: 

Purstiant  to  the  request  of  the  Governmental  Services 
Conmittee,  enclosed  for  its  consideration  is  a  copy  of  a  proposed 
ordinance  that  would  permit  all  City  employees  to  live  within  a 
30-mile  radius  of  City  Hall  in  San  Francisco,  with  the  exception 
of  the  uniformed  force  of  the  Fire  Department  for  whom  a  fifteen- 
mile  limit  would  be  established. 

I  have  also  reviewed  Public  Utilities  Commission  Resolu- 
tion No.  65-0300  which  requests  the  Board  to  amend  the  residence 
ordinance  to  allow  all  personnel  under  the  jurisdiction  of  the 
Public  Utilities  Commission  to  reside  within  a  30-mile  radius.  You 
also  enclose  a  proposed  ordinance  that  would  allow  police  officers 
to  reside  within  a  30-mile  radius  of  San  Francisco.   In  my  opinion 
the  proposed  ordinance  relating  to  police  officers  could  be  upheld 
as  a  valid  classification  provided  the  evidence  submitted  to  the 
Committee  furnished  a  reasonable  basis  for  differentiating  between 
police  officers  and  other  classes  of  employees  of  the  City  and 
County  with  regard  to  residence  requirements.   I  am  of  the  same 
opinion  with  respect  to  a  proposed  exception  for  the  operating  per- 
sonnel of  the  Municipal  Pvailway  if  the  reasons  set  forth  in  Public 
Utilities  Commission  Resolution  No.  65-0300  are  substantiated  by 
evidence  submitted  to  the  Cotunittee. 

On  the  other  hand,  it  does  not  appear  that  any  set  of 
facts  could  be  established  that  would  justify  an  extension  of  the 
area  of  residence  for  all  personnel  under  the  jurisdiction  of  the 
constitutional  requirement  that  any  such  classiilication  must  apply 
equally  to  all  members  of  such  classes.   The  personnel  under  the 
jurisdiction  of  the  Public  Utilities  Commission  are  in  most  instances 
members  of  broader  employment  classifications  such  as  general  clerks, 
accountants,  clerk- typists,  whose  members  are  employed  in  other 
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departments  of  the  City  and  County.   Any  change  in  the  residence  re- 
quirements of  personnel  in  such  classifications  under  the  juris- 
diction of  the  Public  Utilities  Coimaission  that  would  not  apply  to 
other  members  of  such  classifications  not  under  the  jurisdiction  of 
the  Public  Utilities  Commission  would  be  unreasonably  discriminatory 
and  hence  unconstitvtional. 

I  would  also  like  to  call  your  attention  to  the  fact  that 
any  change  in  residence  requirements  for  employees  of  the  City  and 
County  so  as  to  broaden  the  base  thereof  as  set  forth  in  the  enclosed 
legislation  would  establish  a  different  standard  as  to  residence  than 
that  now  existing  for  applicants  for  appointment  to  offices  or  em- 
ployments in  the  City  and  County  service.   At  the  present  time 
applicants  of  the  police  department  are  required  to  have  three  or 
more  years  residence  in  the  state,  for  the  Fire  Department  four  years 
in  the  Metropolitan  Bay  Area,  of  which  one  year  within  the  last  four 
years  must  have  been  in  the  City  and  County,  and  for  all  other 
offices  or  emplojrments,  current  residence.   (San  Francisco  Adminis- 
trative Code,  Section  16.53. )   The  proposed  legislation  would  pro- 
vide a  broader  residential  base  for  employees  than  for  applicants 
in  the  case  of  miscellaneous  employees  and  the  Committee  might  wish 
to  give  some  consideration  to  this  fact. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


End. 
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SUBJECT:   POWER  OF  BOARD  OF  SUPERVISORS  TO  ENACT  AN  ORDINANCE 
GRANTING  SAN  FRANCISCO  FIREMEN  ARBITRATION  RIGHTS 

Dear  Sir: 

Your  request  for  an  opinion  reads  as  follows: 

REQUEST 

"I  would  appreciate  it  if  you  would  give  me  your 
legal  opinion  on  the  following  question:   Subject  to 
the  limitations  of  the  Constitution  and  the  Laws  of 
the  State  of  California  and  applicable  ordinances  of 
the  City  of  San  Francisco,  does  the  Board  of  Supervi- 
sors have  the  power  to  enact  an  ordinance  granting  San 
Francisco  firemen  arbitration  rights? 

"I  have  in  mind  an  ordinance  that  would  achieve 
this  result:   In  the  event  of  a  dispute  over  wages, 
salaries,  hours  or  working  conditions,  not  specifically 
covered  by  the  Constitution  and  the  Laws  of  the  State 
of  California  and  of  the  Charter  and  applicable  ordi- 
nances of  the  City  of  San  Francisco,  which  could  not  be 
resolved  by  discussions  in  good  faith  between  the  San 
Francisco  Board  of  Fire  Commissioners  and  the  Arbitration 
and  Grievance  Committee  of  the  San  Francisco  Firemen, 
either  party  could  submit  the  dispute  to  an  Arbitration 
Committee  to  be  designated  in  the  ordinance.   Upon  sub- 
mission of  the  dispute  to  the  committee,  the  committee 
would  hold  public  hearings  concerning  the  dispute  and 
would  publish  its  findings  in  the  matter.   The  findings 
of  the  committee  in  such  arbitration  would  be  binding 
on  both  parties," 

OPINION 

Article  XI,  Section  8-1/2  of  the  California  Constitution 
gives  chartered  cities  plenary  authority  relative  to  the  manner, 
method,  times  and  terms  in  which  its  employees  whose  compensation 
is  paid  by  the  chartered  city  shall  be  appointed  or  removed,  their 
compensation  and  qualification.   This  authority  has  been  exercised 
by  the  electorate  of  San  Francisco  in  its  adoption  of  its  Charter 
which  constitutes  the  organic  law  of  the  municipality.   Charter 
Section  36.2  establishes  the  method  and  manner  in  which  compensa- 
tions for  firemen  are  determined,  and  each  year,  with  the  enact- 
ment of  the  annual  standardization  ordinance,  the  rates  of  pay 
for  the  ensuing  fiscal  period  are  established  for  all  ranks  in 
the  uniform  service.   In  addition  to  Section  36.2,  other  sections 
of  the  Charter  set  forth  how  firemen  are  qualified  and  appointed. 
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obtain  and  hold  their  tenure,  are  disciplined  and  discharged. 
Section  36  places  the  management  and  control  of  the  Fire  Depart- 
ment in  the  Fire  Commission,  and  Section  19  gives  to  the  Fire 
Commission  discretionary  power  to  adopt  rules  and  regulations 
governing  the  conduct  of  Fire  Department  affairs  and  its  members. 

By  the  delegation  of  these  powers  to  the  Fire  Commis- 
sion, the  Charter  restricts  the  authority  of  the  Board  of  Super- 
visors,  The  Board  of  Supervisors,  as  the  legislative  branch  of 
City  government,  has  the  power  to  adopt  ordinances  relating  to 
the  conduct  of  municipal  affairs  not  delegated  to  other  boards, 
officers  or  commissions  by  provisions  of  the  Charter,   (See  Sec, 
9,  Charter.)   Since  the  Charter  provides  that  the  responsibility 
for  the  administration  of  Fire  Department  affairs  relating  to 
personnel  is  vested  in  the  Fire  Commissioners,  and  grants  to  them, 
collectively,  power  and  authority  to  adopt  rules  and  regulations 
pertaining  to  such  matters,  that  responsibility  and  the  discre- 
tionary power  incident  to  its  discharge  cannot  be  disturbed,  and 
the  Board  has  no  power  to  enact  ordinances  relating  to  the  manage- 
ment and  control  of  the  Fire  Department.   Neither  can  the  Fire 
Commissioners  themselves  delegate  the  authority  vested  in  them  to 
others  nor  permit  others  to  exercise  such  powers.   In  City  of  Los 
Angeles  y,  Los  Angeles  etc.  Council.  94  Cal,  App.  2d  36,  47,  the 
court  said: 

"Furthermore,  to  the  extent  that  the  city  authorities 
are  vested  by  the  charter  with  continuing  discretionary 
powers  .  .  , ,  such  discretion  may  not  be  lawfully  abdi- 
cated or  delegated.   (See  Mugford  v.  Mayor  &  City  Coun- 
cil of  Baltimore,  185  Md.  266;  Hagerman  v.  City  of 
Dayton,  147  Ohio  St.  313.)" 

IThere  an  agency  of  the  municipal  government  is  granted 
discretion  in  the  adoption  of  regulations  affecting  departmental 
affairs,  the  exercise  of  such  discretion  constitutes  a  quasi- 
legislative  act  by  the  public  officer,  board  or  commission,  and 
the  regulation  so  adopted  has  the  force  of  law.   Public  officers 
performing  legislative  functions,  and  boards  or  commissions  act- 
ing legislatively  in  the  course  of  their  administrative  duties, 
are  under  no  legal  obligation  to  arbitrate  or  consult  with  inter- 
ested parties  as  to  the  exercise  of  the  discretion  vested  in  them 
as  a  public  trust,  nor  can  they,  under  the  circumstances  here 
involved,  be  compelled  to  do  so,   (See  Wilson  v.  Transit  Author- 
ity. 199  Cal.  App.  2d  716.) 

While  it  is  true  that  the  authority  given  to  officers, 
boards  and  commissions  of  a  municipality  under  its  charter  can 
neither  be  delegated  nor  exercised  by  others,  the  charter  itself 
may  be  amended  to  provide  for  the  reallocation  of  such  authority. 
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If  the  charter  of  a  municipality  provides  for  the  arbitration  of 
certain  disputes  between  city  employees  and  the  municipal  depart- 
ment by  which  they  are  employed,  such  provision  is  part  of  the 
basic  law  under  which  the  municipal  government  functions,  and  is 
binding  upon  its  officers  and  its  employees  with  equal  force  and 
validity,  and  both  may  be  required  to  conform  to  its  terms. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that: 

1,  The  Board  of  Supervisors  doss  not  have  power  under 
existing  Charter  provisions  to  enact  an  ordinance  requiring  the 
arbitration  of  grievances  between  members  of  the  Department  and 
the  Fire  Commission,  nor  to  create  or  appoint  an  arbitration 
board  to  determine  issues  between  firemen  and  executive  personnel 
or  officers  of  the  Fire  Department. 

2.  The  Charter  of  the  City  and  County  of  San  Francisco 
could  be  amended  to  provide  procedures  for  compulsory  arbitration 
of  certain  disputes  between  the  firemen  and  the  Fire  Department. 

You  are  advised  accordingly. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Hon.  Jack  Morrison 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 
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June  28,  1965 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board 

235  City  Hall 

San  Francisco,  California 


Bte:  Parking;  Local  Regulation  Thereof 
In  Fire  Hydrant  Zone 

Dear  Mr,  Dolan: 

This  is  in  reference  to  your  letter  of  May  7,  1965, 
transmitting  the  request  of  the  Transportation  Conmittee  that 
legislation  be  drafted  for  its  consideration  to  increase  the 
fine  for  parking  in  a  fire  hydrant  zone  to  $25.00  and  author- 
izing the  police  department  to  tow  away  any  vehicle  so  parked. 

The  City  and  County  of  San  Francisco  may  enact  and 
enforce  only  such  traffic  regulations  of  the  t)rpe  requested 
herein  as  are  not  in  conflict  with  general  law  (Calif.  Const., 
Article  11,  Sec.  11),  and  may  not  enact  or  enforce  any  ordi- 
nance on  the  matters  covered  by  the  Vehicle  Code  unless  ex- 
pressly authorized  therein,   (Vehicle  Code,  Sec.  21.) 

At  the  present  time  parking  any  vehicle  within  fif- 
teen (15)  feet  of  a  fire  hydrant  is  prohibited  by  general  law. 
(Vehicle  Code  Sec.  22514.)   Violation  of  Section  22514  is  a 
misdemeanor  (Vehicle  Code  Sec.  40000),  and  is  pimishable,  upon 
a  first  conviction  by  a  fine  not  exceeding  fifty  dollars 
($50.00)  or  by  imprisonment  in  the  county  jail  for  not  exceed- 
ing five  days.   (Vehicle  Code  Sec.  42001.) 

The  judges  of  the  municipal  court  are  charged  with 
the  duty  of  preparing  and  adopting  a  schedule  of  bail  (fines) 
for  all  misdemeanor  offenses  and  may  revise  it  from  time  to 
time.   (Penal  Code  Sec,  1269b (c).)   Pursuant  to  Penal  Code 
Section  1269b(c) ,  the  judges  of  the  San  Francisco  Municipal 
Court  have  established  a  minimum  fine  of  five  dollars  ($5.00) 
for  a  violation  of  Section  22514  of  the  Vehicle  Code,  and  it  is 
within  their  power  to  increase  said  fine  to  any  amount,  up  to 
fifty  dollars  ($50.00),  as  they  determine  to  be  appropriate. 
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In  addition  to  the  foregoing,  a  police  officer  may 
remove  a  vehicle  from  the  highway  when  such  vehicle  is  illegally 
parked  so  as  to  prevent  access  by  fire  fighting  equipment  to  a 
fire  hydrant  and  it  is  impractical  to  move  such  vehicle  from  in 
front  of  the  fire  hydrant  to  another  point  on  the  highway, 
(Vehicle  Code  Sec.  22651(e).) 

In  my  opinion  the  foregoing  sections  of  the  Vehicle 
Code  and  the  Penal  Code  clearly  authorize  both  the  imposition 
of  a  twenty-five  dollar  ($25.00)  fine  for  parking  within  fifteen 
feet  of  a  fire  hydrant  and  the  tow-away  of  any  vehicle  so  parked, 
and  any  local  legislation  relating  thereto  would  be  invalid  as 
in  conflict  therewith. 

Very  truly  yours. 


THOMA.S  M.  O'CONNOR 
City  Attorney 

JJS 
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SUBJECT:      PROPOSED  CHARTER  AMENDMENT  RELATIt>JG   TO  RETIREMENT 

BENEFITS;    EFFECT  ON  PRESENT  RETIREivENT  BENEFITS  AND 
FUNDS    IN  RETIREtGNT   SYSTEM 

Dear   Sir: 

Your  request   for  an  opinion  is   as   follows: 

REQUEST 

"The  Governniental  Services  Committee  will  consider 
at  its  meeting  on  Friday,  June  4th,  the  matter  of  a 
proposed  Charter  Amendment  relating  to  retirement  and 
death  benefits.    A  copy  of  this  proposal  is  attached. 

"The  Committee  respectfully  requests  the  City 
Attorney's  opinion  as  to  whether  the  current  benefits 
enjoyed  by  city  employees  would  be  affected  by  the  pro- 
posed Charter  Amendment;  and  further  requests  an  opinion 
as  to  whether  the  language  in  the  proposed  legislation 
would  protect  the  funds  now  in  the  Retirement  System. 

"Your  review  and  recommendations  should  be  presented 
to  the  Committee  prior  to  the  meeting  date  in  order  that 
they  may  study  same  before  considering  the  matter." 

OPINION 

The  Charter  amendment  referred  to  in  your  request  for 
an  opinion  is  the  first  draft  of  a  proposal  which  would  require 
that  the  Board  of  Supervisors  enact  an  ordinance  to  continue  in 
force  the  present  Charter  provisions  for  retirement  and  death 
benefits.    Upon  the  enactment  of  such  an  ordinance,  certain 
enumerated  sections  of  the  Charter  relating  to  retirement  and 
death  benefits  would  become  inoperative  and  would  be  of  no  fur- 
ther force  or  effect.    Under  the  terms  of  this  proposal,  the 
ordinance  enacted  by  the  Board  of  Supervisors  would  thereafter 
be  subject  to  amendment  by  a  vote  of  a  majority  of  the  members 
of  the  Board  of  Supervisors. 

You  request  my  advice  upon  the  following  questions  in 
connection  with  this  proposed  Charter  amendment: 

1.  Will  retirement  and  death  benefits  available  to 
city  employees  under  existing  Charter  provisions  be  affected  by 
the  enactment  of  this  proposed  Charter  amendment? 

2.  Does  this  proposed  Charter  amendment,  as  presently 
drafted,  protect  the  func^s  presently  in  the  retirement  fund  of 
the  San  Francisco  City  and  County  Employees'  Retirement  System? 
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These  questions  will  be  discussed  in  the  order  set  forth 
above . 

1.   The  proposed  Charter  amendment  itself  will  not  effect 
any  change  in  the  present  retirement  and  death  benefits  provided  by 
the  Charter.    It  specifically  requires  that  the  Board  of  Supervisors 
enact  an  ordinance  "to  continue  in  force  the  charter  provisions 
already  existing  for  retirement  and  death  benefits."   However, 
upon  the  enactment  of  such  an  ordinance,  the  Board  of  Supervisors 
would  then  have  the  authority,  by  a  majority  vote  of  its  members, 
to  amend  that  ordinance  and  thereby  modify  or  alter  retirement  and 
death  benefits. 

Any  attempt  to  modify  or  alter  retirement  or  death  benefits 
is  subject  to  certain  limitations  and  restrictions  imposed  by  general 
law.    The  validity  of  any  proposed  modification  or  alteration  will 
depend  upon  the  status  of  the  employee  involved.    Thus  the  effect 
of  any  attempted  change  in  pension  benefits  will  depend  upon  whether, 
on  the  effective  date  of  the  proposed  change,  the  person  involved 
is  (1)  an  employee  who  has  already  retired,  (2)  an  active  employee 
and  member  of  the  Retirement  System,  or  (3)  not  yet  an  employee  and 
member  of  the  Retirement  System. 


With  respect  to  persons  who  are  in  a  retired  status,  their 
pension  rights  may  not  be  changed  to  their  detriment  by  any  modifi- 
cation or  alteration  enacted  subsequent  to  the  effective  date  of 
their  retirement. 

Tern 
Beacl 


Lon  or  aiceracion  enaccea  suosequenc  co  cne  errective  aai-e  ui 
Lr  retirement.    (Abbott  v.  City  of  Los  Angeles,  50  C.  2d  438; 
ry  V.  City  of  Berkeley,  41  C.  2d  bVb;  English  v.  City  of  Long 
:h,  126  C.A.  2d  414. 


With  respect  to  persons  who  are  active  employees,  it  is 
clear  that  a  right  to  a  future  pension  vests  in  them  upon  their 
entering  employment  with  the  city  and  rendering  substantial  services. 
However,  the  amount,  terms  and  conditions  of  their  pension  benefits 
may  be  altered  prior  to  their  retirement  without  violating  this 
vested  right.    (Kern  v.  City  of  Long  Beach,  29  C.  2d  848.)   Thus 
an  employee's  pension  rights  may  be  modified  for  the  purpose  of 
keeping  the  pension  system  flexible  to  permit  adjustments  in  accord 
with  changing  conditions  and  at  the  same  time  maintain  the  integrity 
of  the  system.    In  order  to  modify  or  alter  the  potential  pension 
benefits  of  current  employees,  the  proposed  change  must  be  reason- 
able, that  is,  it  must  bear  some  material  relation  to  the  theory  of 
a  pension  system  and  its  successful  operation  and  changes  in  a 
pension  plan  which  result  in  a  disadvantage  to  current  employees 
must  be  accompanied  by  comparable  new  advantages.    Ultimately,  it 
is  for  the  courts  to  determine  upon  the  facts  of  each  case  whether 
a  contemplated  change  in  pension  benefits  is  reasonable  and  valid. 
It  is  clear  that  any  contemplated  modification  which  substantially 
decreases  an  employee's  pension  rights  without  providing  any 
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commensurate  advantage  will  be  declared  unreasonable  and  invalid. 
(Allen  V.  City  of  Long  Beach,  45  C.  2d  128;   Abbott  v.  City  of  Los 
Angeles,  supral   Adler  v.  City  of  Pasadena,  57  C.  2d  609. ) 

With  respect  to  persons  who  are  not  members  of  the 
Retirement  System  at  the  time  of  a  proposed  change  in  the  benefits 
under  the  system,  they  are  entitled  only  to  such  retirement  and 
death  benefits  as  are  provided  at  the  time  they  become  members  of 
the  system  and  as  may  be  provided  by  proper  modifications  of  such 
benefits  prior  to  their  retirement. 

2.   The  assets  presently  held  by  the  Retirement  System 
constitute  the  San  Francisco  City  and  County  Employee's  Retirement 
Fund.    (Administrative  Code,  Sec.  16.39(a);   S.  F.  I^nicipal  Code, 
Part  I,  Art.  3,  Sec.  215(a).) 

Section  159  of  the  Charter,  which  would  remain  in  full 
force  and  effect  upon  the  enactment  of  the  proposed  Charter  amend- 
ment, provides,  in  part,  that  the  Retirement  Board  "shall  have 
exclusive  control  of  the  administration  and  investment  of  such 
fund  or  funds  as  may  be  established."   Consequently,  the  current 
assets  of  the  Retirement  System,  pursuant  to  section  159,  are 
under  the  exclusive  control  of  the  Retirement  Board.   (See  Opinion 
No.  1523,  dated  March  22,  1961.)   Therefore,  enactment  of  the 
proposed  Charter  amendment  would  in  no  way  change  the  authority 
of  the  Retirement  Board  with  respect  to  funda  constituting  the 
retirement  fund. 

It  should  be  noted  that  the  proposed  Charter  amendment 
would  render  inoperative  those  Charter  provisions  presently  in 
effect  relating  to  the  funding  of  benefits  under  the  Retirement 
System.    These  are  set  forth  in  subsection  (H)  of  section  165.2 
and  in  sections  168.1.10  and  171.1.10.    Upon  the  enactment  of 
the  ordinance  as  required  by  the  proposed  Charter  amendment, 
these  provisions  would  be  replaced  by  ordinance  provisions,  which 
would  thereafter  be  subject  to  amendment  by  the  Board  of  Super- 
visors.   If  it  is  desired  that  the  funding  procedures  presently 
in  force  remain  in  the  Charter,  appropriate  revisions  of  the 
proposed  Charter  amendment  would  be  necessary.    I  would,  of 
course,  be  pleased  to  draft  such  revision  upon  request. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 

To:   Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,    California  94102 
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Mr.  Roger  Boes,  Supervisor 

City  and  County  of  San  Francisco 

235  City  Hall 

San  Francisco,  California  94102 


Re:   Authority  of  Board  of  Supervisors  to 
Delegate  Duty  of  Maintaining  Master 
Plan  from  City  Planning  Commission  to 
Redevelopment  Agency;  Scope  of  General 
Neighborhood  Renewal  Plan  Study 


Dear  Mr.  Boas: 


Your  letter  dated  June  9,  making  the  following  inquiries, 
has  been  received: 

"There  is  presently  pending  before  the  Planning  and 
Development  Committee  a  proposal  to  include  Chinatown  in 
the  Rapid  Transit  Corridor  study  for  a  general  neighborhood 
renewal  plan.   At  the  committee  meeting  of  June  8,  1965 
Supervisor  Francois  introduced  a  re-draft  of  the  proposal, 
a  copy  of  which  is  attached  hereto, 

"Testimony  which  has  been  evinced  to  date  indicates 
that  if  the  proposal  as  submitted  by  Supervisor  Francois 
is  adopted  by  the  Board,  it  will  mean  that  a  new  master 
plan  for  Chinatown  will  have  to  be  prepared. 

"It  will  be  appreciated  if  you  will  advise  me  on  the 
following: 

"(1)   Section  116  of  the  City  Charter  provides  that 
it  shall  be  the  function  and  duty  of  the  City  Planning 
Commission  to  adopt  and  maintain  a  master  plan  for  the 
City  and  County.    Does  the  Board  of  Supervisors  have  the 
authority  to  delegate  this  duty  from  the  City  Planning 
Commission  to  the  Redevelopment  Agency? 

"(2)   By  legal  definition,  must  not  a  G.  N.  R.  P. 
study  recommend  renewal  districts  and  therefore  include 
Chinatown  for  redevelopment? 
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"(3)  Can  a  Rapid  Transit  Corridor  study  be  extended 
as  far  north  as  Chinatown? 

"Consideration  of  this  legislation  was  continued  to 
Tuesday,  June  21.   In  order  that  the  conmittee  may  have 
the  benefit  of  your  advice,  your  response  prior  to  that 
time  is  respectfully  requested." 

Your  first  inquiry  is  ansv7ered  in  the  negative.   Both 
the  City  Charter  and  the  California  Community  Redevelopment  Law 
require  that  there  be  a  master  plan  adopted  and  maintained  by  the 
City  Planning  Conmission.   The  Board  of  Supervisors  would  have 
no  authority  to  delegate  the  adoption  and  maintenance  of  the 
City  s  master  plan  to  the  Redevelopment  Agency, 

Section  116  of  the  City  Charter  provides  inter  alia: 

"It  shall  be  the  function  and  duty  of  the  commission 
to  adopt  and  maintain,  including  necessary  changes  therein, 
a  comprehensive,  long-term,  general  plan  for  the  improve- 
ment and  future  development  of  the  city  and  county  to  be 
known  as  the  master  plan." 

"In  the  preparation  of  the  master  plan  or  any  amendment 
thereto,  the  department  of  city  planning  is  authorized  to 
make  or  cause  to  be  made  such  investigations,  studies,  maps, 
charts,  exhibits,  and  reports  as  it  may  deem  to  be  required. 

"The  master  plan  may  be  amended  to  include  at  any  time 
modifications  and  extensions  thereof." 

The  California  Community  Redevelopment  Law  provides  as 
follows: 

"Before  any  area  is  designated  for  redevelopment,  the 
conmunity  authorized  to  undertake  such  development  shall 
comply  with  the  requirements  of  this  article."   (Sec.  33300, 
H.  &  S.  Code.) 

"The  community  shall  have  a  planning  commission."  (Sec. 
33301,  H.  &  S.  Code.) 

"The  community  shall  have  a  master  or  general  community 
plan  adopted  by  the  planning  commission  or  the  legislative 
body.    The  plan  shall  include  all  of  the  following: 
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"(a)  The  general  location  and  extent  of  existing 
and  proposed  major  thoroughfares,  transportation  routes, 
terminals,  and  other  major  public  utilities  and  facilities. 

"(b)  A  land-use  plan  which  designates  the  proposed 
general  distribution  and  general  location  and  extent  of 
the  uses  of  the  land  for  housing,  business,  industry, 
recreation,  education,  public  buildings  and  grounds,  and 
other  categories  of  public  and  private  uses  of  land. 

"(c)  A  statement  of  the  standards  of  population  density 
and  building  intensity  recommended  for  the  various  districts 
and  other  territorial  units,  and  estimates  of  future  popula- 
tion growth  in  the  territory  covered  by  the  plan,  all 
correlated  with  the  land-use  plan. 

"(d)  Maps,  plans,  charts,  or  other  descriptive  matter 
showing  the  areas  in  which  conditions  are  found  indicating 
the  existence  of  blighted  areas."   (Sec.  33302,  H.  &  S.  Code.) 

It  is  ray  information  that  the  City  master  plan  embraces 
the  Chinatown  area  and  contains  the  data  presently  required  by 
the  Community  Redevelopment  Law. 

The  Board  of  Supervisors,  by  Resolutions  Nos.  707-63  and 
708-63,  adopted  on  December  23,  1963,  designated  the  Rapid  Transit 
Corridor  Study  area,  which  includes  a  substantial  part  of  Chinatown, 
as  a  redevelopment  area  for  study  to  determine  whether  redevelopment 
projects  within  such  an  area  are  feasible  and  authorized  the  filing 
of  an  application  for  an  advance  of  federal  funds  to  defray  the  costs 
of  study  and  of  preparing  General  Neighborhood  Renewal  Plans  for 
the  proposed  urban  renewal  area.   The  Housing  and  Home  Finance 
Agency  has  approved  the  application  with  some  modifications  and 
executed  a  concract  with  the  Redevelopment  Agency  authorizing  the 
advance  of  funds  for  such  purposes. 

Supervisor  Francois'  revised  Resolution,  a  copy  of  which 
is  attached  to  your  letter,  seeks  to  enlarge  the  Chinatown  area 
set  forth  in  the  Board's  Resolutions  and  requests  the  Redevelopment 
Agency  and  the  City  Planning  Commission  jointly  within  their 
respective  spheres  of  jurisdiction  to  initiate  an  application  for 
amendment  of  the  existing  contract  with  the  United  States  Government 
so  that  the  Chinatown  area  as  enlarged  may  be  included  in  the  Rapid 
Transit  Corridor  Study  and  plan. 
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To  enlarge  the  area  for  study  would  not  appear  to  involve 
the  delegation  of  authority  from  the  City  Planning  Commission  to 
the  Redevelopment  Agency.    Until  the  study  is  completed,  I  am 
advised  it  will  not  be  known  whether  an  amended  master  plan  for 
the  Chinatown  area  will  be  required.   Any  amendment  or  revision 
of  the  master  plan,  however,  will  necessarily  have  to  be  adopted 
by  the  City  Planning  Commission. 

In  response  to  your  second  inquiry  the  answer  is  also  in 
the  negative.   The  California  Community  Redevelopment  Law  does  not 
require  that  all  study  areas  become  project  areas  or  that  all  proj- 
ect areas  become  part  of  a  redevelopment  plan.   To  become  part  of 
the  redevelopment  plan  the  area  must  qualify  for  redevelopment. 
Before  adopting  the  redevelopment  plan  the  Board  of  Supervisors  is 
required  to  find  inter  alia  that  the  project  area  is  a  blighted 
area,  the  redevelopment  of  which  is  necessary  to  effectuate  the 
public  purposes  described  in  the  Community  Redevelopment  Law,  that 
the  adoption  and  carrying  out  of  the  plan  is  economically  sound  and 
feasible,  that  the  plan  conforms  to  the  master  or  general  plan  of 
the  community,  and  that  the  Redevelopment  Agency  has  a  feasible 
method  or  plan  for  the  relocation  of  families  or  persons  displaced 
from  the  project  area.    (Sees.   33300  to  33375,  H.  &  S.  Code.) 

In  order  to  facilitate  proper  preliminary  planning  for 
the  attainment  of  urban  renewal  objectives  of  Title  I  of  the 
Housing  Act  of  1949,  as  amended,  the  Administrator  of  the  Housing 
and  Home  Agency  may  make  advances  of  funds  to  local  public  agencies 
for  the  preparation  of  General  Neighborhood  Renewal  Plans  for  urban 
renewal  areas  of  such  scope  that  the  urban  renewal  activities 
therein  may  have  to  be  carried  out  In  stages,  consistent  with  the 
capacity  and  resources  of  the  local  public  community,  over  an 
estimated  period  of  not  more  than  ten  years. 

Section  102  (d)  of  the  Housing  Act  of  1949,  as  amended, 
provides  inter  alia: 

"No  contract  for  advances  for  the  preparation  of  a 
General  Neighborhood  Renewal  Plan  may  be  made  unless  the 
Administrator  has  determined  that: 

(1)  in  the  interest  of  sound  community  planning, 
it  is  desirable  that  the  urban  renewal  area  be  planned 
for  urban  renewal  purposes  in  its  entirety; 

(2)  the  local  public  agency  proposes  to  undertake 
promptly  an  urban  renewal  project  embracing  at  least 
10  per  centum  of  such  area,  upon  completion  of  the 
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General  Neighborhood  Renewal  Plan  and  the  preparation 
of  an  urban  renewal  plan  for  such  project;  and 

(3)   the  governing  body  of  the  locality  has  by 
resolution  or  ordinance  (i)  approved  the  undertaking 
of  the  General  Neighborhood  Renewal  Plan  and  the 
submission  of  an  application  for  such  advance  and 
(ii)  represented  that  such  plan  will  be  used  to  the 
fullest  extent  feasible  as  a  guide  for  the  provision 
of  public  improvements  in  such  area  and  that  the  plan 
will  be  considered  in  formulating  codes  and  other 
regulatoiry  measures  affecting  property  in  the  area 
and  in  undertaking  other  local  goverrjnental  activities 
pertaining  to  the  development,  redevelopment, 
rehabilitation,  and  conservation  of  the  area." 

While  the  Board  of  Supervisors  has,  by  Resolution  No. 
708-63,  adopted  December  23,  1963,  recited  therein  that  it  is  the 
intention  of  the  Board  to  conply  with  Section  102  (d)  (3)  above, 
such  action  does  not  make  it  mandatory  that  any  particular  area 
be  ultimately  placed  in  an  urban  renev;al  project  or  redevelopment 
plan.   It  may  develop  that  it  is  not  feasible  to  include  such 
area  in  an  urban  renewal  project  or  a  redevelopment  plan  or  that 
the  area  does  not  qualify  for  redevelopment  under  the  California 
Community  Redevelopment  Law.   Such  determinations  cannot  properly 
be  made  until  studies  of  the  Rapid  Transit  Corridor  Study  area 
are  completed. 

In  its  presentation  of  the  Rapid  Transit  Corridor  Study 
area  to  the  Board  of  Supervisors  for  adoption  of  Resolution  No. 
708-63,  the  Redevelopment  Agency  has  represented: 

"The  purpose  of  the  study  is  to  identify  areas  within 
the  Corridor  wherein  renewal  action  may  be  desirable,  to 
identify  the  nature  of  such  renewal,  and  to  schedule  a 
sequence  of  such  action. 

"The  essential  character  of  the  undertaking  is  that 
of  a  study  as  distinguished  from  a  renewal  or  redevelop- 
ment project.   By  a  study  of  the  entire  Corridor  area, 
it  will  be  possible  to  select  those  smaller  areas  wherein 
renewal  action  will  generate  the  greatest  amount  of 
improvement  at  the  least  cost.    Renewal  action  is  not 
contemplated  for  the  entire  study  area  and  in  total  only 
a  small  portion  of  the  area  may  be  recoraniended  as  suitable 
for  specific  renewal  treatment.    Because  of  the  general 
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quality  of  the  Corridor  area,  emphasis  will  be  on  massive 
retention  rather  than  clearance  of  structures."   (San 
Francisco  Redevelopment  Agency  Rapid  Transit  Corridor 
Study,  p.  1.) 

In  response  to  your  third  inquiry,  it  is  believed  that 
the  study  may  embrace  the  Chinatovm  area.   Redevelopment  study 
areas  may  be  designated  by  resolution  of  the  Board  of  Supervisors, 
but  the  resolution  is  required  only  to  contain  a  finding  that  the 
area  requires  a  study  to  determine  if  a  redevelopment  project  or 
projects  within  said  area  are  feasible  and  a  description  of  the 
boundaries  of  the  areas  designated  (Sections  33310,  33312,  H.  tx  S. 
Code) . 

Thus  there  is  no  prohibition  under  the  California  Com- 
munity Redevelopment  Law  from  extending  the  study  to  include  the 
Chinatown  area. 

The  Housing  and  Home  Finance  Agency  has  previously 
approved  the  Chinatown  area  designated  in  the  Board  of  Supervisors" 
Resolutions  707-63  and  708-63  as  a  part  of  the  Rapid  Transit 
Corridor  Study  area  and  authorized  the  advance  of  funds  to  conduct 
such  study  as  herein  previously  noted.   Whether  additional  funds 
will  be  advanced  to  provide  for  study  of  the  enlarged  Chinatown 
area,  proposed  by  Mr.  Francois'  Resolution,  is  a  detennination 
which  can  be  made  only  by  the  Housing  and  Home  Finance  Agency. 

While  the  lines  of  the  Rapid  Transit  System  will  be 
located  along  Market  and  Mission  Streets,  the  development  of  such 
lines  will  undoubtedly  have  considerable  effect  on  a  large  area 
of  the  City.    The  Rapid  Transit  Corridor  Study  should  develop 
such  effect  more  clearly,  together  with  the  need  for  redevelopment 
of  project  or  projects  within  the  area. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 

RJH 
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SUBJECT:   CIVIL  SERVICE  COMMISSION  REQUIREMENT  THAT  APPLICANTS 
FOR  CTVIL  ENGINEiiRS'  EXAMINATION  MUST  ACQUIRE  LICENSE 
WITHIN  TWO  YEARS  AFTER  CERTIFICATION,  IS  NOT  A  PROPER 
EXERCISE  OF  AUTHORITY 

Dear  Sir: 

You  have  requested  my  legal  opinion  concerning  the  status 
of  certain  city  employees  who  were  certified  to  permanent  positions 
as  Class  F410a  Engineer  (Civil)  and  Class  F412a  Senior  Engineer 
(Civil).    The  employees,  their  present  classification  numbers  and 
dates  of  appointment  are:   Frank  Giusto,  Class  5174,  Administrative 
Engineer  (August  1,  1961);  George  Q.  Woo,  Class  5208,  Civil 
Engineer  (Februsry  6,  1963);  R«y-jiond  D.  Keeley,  Class  5210,  Senior 
Civil  Engineer  (September  25,  1961);  and  Benn  S.  Martin,  Class 
5210,  Senior  Civil  Engineer  (May  17,  1963). 

The  official  promotional  examination  announcement  under 
which  said  employees  were  examined  for  these  positions  provided 
that  the  eligibles  possess  the  following  qualifications: 

"Eligibles  who  are  certified  for  appointment  must 
either  possess  a  current  California  license  as  a  reg- 
istered civil  engineer  or  acquire  such  registration 
within  two  years  following  date  of  certification." 

The  subject  city  employees  took  the  promotional  examina- 
tions and  were  duly  certified  to  their  respective  positions.   They 
satisfactorily  passed  their  probationary  periods  but  all  have 
failed  to  acquire  licenses  as  registered  civil  engineers  within 
two  years  from  certification  as  provided  by  the  examination 
announcement.    None  of  the  subject  employees  is  now  a  registered 
civil  engineer,  nor  was  any  one  of  them  so  registered  at  the  time 
of  examination  or  certification.    The  Civil  Service  Commission 
knew  of  such  nonregistration  at  the  time  of  examination  and 
certification. 

With  respect  to  this  fact  situation  you  have  requested 
my  advice  on  the  following  questions: 

"I.   In  view  of  the  cliarter  authority  to  establish 
conditif^ns  upcler  whi.h  an  noplicnnt  rz3y   subirit  himself 
for  exaxluaLi.oci   (Seccioa  1A4),  was  the  recuirenent  in 
those  ex^irsir.jtions,  tlv^'c   re;,istration  be  otti-iined  within 
two  years  afi.er  certification,  a  proper  exeicise  of  such 
autbority? 

"2.   If  the  Coiird  vsion  hcd  authority  to  estaMish 
such  a  requiretfieiit ,  would  sur.h  cnpoir.wees  who  liiled  to 
fulfill  the  rcqoi/:em.Trit  wi.'.'rin  *.[,e   tlrie  lir.vLt  be  removed 
from  their  position  urid'?r  tha  provisions  of  S':^ction  14"/ 
of  the  Cliarter  bec^iute  of  'violation  of  Commission  rules'? 
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"3.   If  the  answer  to  Question  2  is  in  the  negative, 
then  would  such  appointees  be  subject  to  removal  under 
the  provisions  of  Section  154  of  the  Charter,  and  would 
it  be  mandatory  upon  the  appointing  officer  to  remove 
such  appointee  upon  determination  after  hearing  that  the 
appointee  had  failed  to  fulfill  the  requirement  of  the 
examination  announcement? 

"4.   Is  there  any  other  procedure  available  under 
which  an  appointee  who  failed  to  meet  the  requirement 
of  the  examination  announcement  may  be  removed  from  his 
appointment?" 

OPINION 

The  Civil  Service  Commission  has  the  duty  of  providing 
ualified  persons  for  appointment  in  the  city  and  county  service 
Section  140,  Charter)  and  it  shall  determine  appointmerts  solely 
on  the  basis  of  merit  and  fitness  as  shown  by  appropriate  tests 
(Sections  140,  141,  Charter).    Section  141  of  the  Charter  author- 
izes the  Commission  to  adopt  rules  to  carry  out  the  civil  service 
provisions  of  the  Charter.    These  rules  shall  govern: 

".  .  .  applications;  examinations;  eligibility; 
duration  of  eligible  lists;  certification  of  eligibles; 
appointments;  promotions;  transfers;  resignations;  lay- 
offs or  reduction  in  force,  both  permanent  and  temporary, 
due  to  lack  of  work  or  funds,  retrenchnient,  or  completion 
of  work;  the  filling  of  positions,  temporary,  seasonal 
and  permanent;  classification;  approval  of  payrolls;  and 
such  other  matters  as  are  not  in  conflict  with  this 
charter."    (Section  141,  Charter.) 

The  Civil  Service  Commission  is  granted  the  power  to 
establish  the  terms  and  conditions  under  which  applicants  may 
take  civil  service  examinations  (Section  144,  Charter),  and  it 
is  the  sole  judge  of  the  adequacy  of  the  tests  to  rate  capacity 
of  applicants  to  perform  service  for  the  city  and  county.   (Section 
145,  Charter)   A  broad  discretion  is  vested  in  the  Commission  to 
determine  the  subjects  of  examination  and  qualifications  of 
candidates.    (Keller  v,  Hewitt,  109  Cal.  146;   Maxwell  v.  Civil 
Service  Commission,  169  Cal.  336;Almassy  y.  Los  Angeles  County 
Civil  Service  Comnlssion,  34  Cal.  2d  387.)    This  discretionary 
power  will  be  interfered  with  by  the  judiciary  only  in  a  showing 
of  arbitrary,  fraudulent  or  capricious  conduct  or  clear  abuse  of 
discretion.    (I>ratt  v.  Rosenthal,  181  Cal.  158;  WeJson  v.  Dean, 
27  Cal.  2d  873;  Dierssen  v.  Civil  Service  Commission.  43  Cal.  App. 
2d  53.)    Thus,  it  has  been  held  that  the  establishment  of  educa- 
tional or  other  requirements  for  cei-tain  positions,  where 
raasonably  justified,  is  well  within  the  power  of  a  civil  service 
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board  or  conmission.    (Terry  v.  Civil  Service  Conmission,  108 
Cal.  App.  2d  861;  Thomasv".  Kern,  280  N.Y.  236;  Price  v.  Norton, 
72  N.Y.S.  2d  868.) 

It  is  my  opinion  that  the  qualification  that  unlicensed 
eligibles  acquire  a  license  as  a  registered  civil  engineer  within 
two  years  from  certification  is  invalid  as  being  in  excess  of  the 
Commission's  powers.    It  is  a  well-established  rule  that  the 
jurisdiction  of  the  Civil  Service  Commission  is  limited  and  it  can 
exercise  only  the  powers  conferred  on  it  by  Charter  or  which  may 
be  inplied  therefrom.    (Wheeler  v.  City  of  Santa  Ana,  81  Cal.  App. 
2d  811;  Livingstone  V.   KacGillivray.  1  Cal.  2d  546;  Bruce  v.  Civil 
Service  Board,  6  Cal.  App.  2d  633;  Dierssen  v.  Civil  Service  Com- 
mission,  supra;  Conoyer  y.  Board  of "Equalization,  44  Cal.  App.  Id 
283;  Higgins  v.  Lynch.  72  Cal.  App.  2d  526.) 

Section  140  of  the  Charter  provides  that  the  Civil 
Service  Commission: 

".  .  .is  charged  with  the  duty  of  providing 
qualified  persons  for  appointment  to  the  service  of 
the  city  and  county.   All  appointments  in  the  public 
service  shall  be  made  for  the  good  of  the  public 
service  and  solely  upon  merit  and  fitness,  as  estab- 
lished by  appropriate  tests,  witHout  regard  to  partisan, 
political,  social  or  other~considerations."   (Emphasis 
added. ) 

The  above  quoted  Section  140  generally  limits  the  Commission  to 
providing  qualified  persons  for  appointment  to  city  service  based 
solely  on  their  existing  merit  and  fitness  as  determined  by 
appropriate  tests.    The  Commission's  jurisdiction  in  reference 
to  appointments  does  not  extend  beyond  establishing  a  list  of 
eligibles  for  selection  and  appointment  by  the  appointing  officer 
under  Section  148  of  the  Charter, 

In  fulfilling  its  duty  of  providing  qualified  personnel 
for  city  employment,  the  Commission  may  set  qualifying  standards 
as  condition  precedents  for  taking  a  civil  service  examination. 
Having  established  a  list  of  eligibles  under  qualifying  conditions 
and  appropriate  tests,  the  Commission  has  accomplished  its  duty  of 
"providing  qualified  persons  for  appointment."   However,  a  condition 
that  requires  successful  appointees  to  acquire  additional  training, 
licenses  or  other  such  qualifications  after  appointment  is  beyond 
the  Commission's  powers  because  such  condition  has  no  connection  with 
the  selection  and  appointment  of  eligibles  to  city  service.    Since 
the  subject  employees  were  considered  "qualified"  at  appointment, 
the  Commission  has  no  power  to  impose  conditions  requiring  them  to 
obtain  additional  qualifications  subsequent  to  appointment. 
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Section  140  of  the  Charter  further  requires  that 
appointments  shall  be  made  solely  on  merit  and  fitness,  as  shown 
by  appropriate  tests,  without  regard  to  "other  considerations." 
The  sole  test  of  qualification  for  city  employment  is  whether 
the  candidate  possesses  existing  merit  and  fitness  and  not  whether 
the  candidate  will  acquire  additional  qualifications  in  the  future. 
A  condition  requiring  the  appointee  to  attain  furthar  qualifica- 
tions is  invalid  because  an  appointment  thereunder  is  not  solely 
on  the  basis  of  appropriate  tests  but,  rather,  on  "other 
considerations." 

The  subject  employees  possessed  the  qualifications 
established  by  the  Commission  for  taking  the  examinations  in 
question;  they  were  duly  appointed  from  eligible  lists  compiled 
after  taking  tests  to  rate  their  capacity  for  the  position;  they 
have  performed  and  continue  to  perform  the  duties  of  the  position 
with  satisfactory  competence;  and  they  were  recommended  for  and 
appointed  to  permanent  status  in  the  positions  they  now  occupy. 
It  must  be  concluded  that  the  two-year  license  requirement,  imposed 
as  a  condition  subsequent  to  appointment,  is  in  excess  of  the 
Commission's  express  and  implied  powers. 

The  two-year  license  requirement  is  also  invalid  in  that 
it  violates  the  probationary  period  provision  of  Section  148  of 
the  Charter.    Section  148  provides  that  an  appointee  shall  be  on 
probation  for  a  period  of  six  months  (except  for  entrance  positions 
in  the  Police  Department)  and  immediately  prior  to  the  expiration 
of  the  probationary  period  the  appointing  officer  shall  report 
to  the  Commission  as  to  the  competence  of  the  probationer  and,  if 
competent,  shall  recommend  permanent  appointment.   Once  an  employee 
successfully  completes  the  probationary  period,  it  is  held  that 
such  appointee  is  no  longer  on  probation  but  enters  the  classified 
Civil  Service  and  is  entitled  to  the  protection  guaranteed  by  civil 
service  statutes  and  rules  of  the  Civil  Service  Commission  so  that 
he  may  not  be  summarily  dismissed  or  discharged.   (McGillicuddy  v. 
Civil  Service  Commission,  133  Cal.  App.  782;  Powers  v.  Board  of 
Public  Works.  '216  Cal.  545.) 

A  probationary  period  cannot  be  extended  by  a  civil 
service  commission.   (Rodgers  y.  Board  of  Public  Works,  208  Cal. 
291;  see  also  City  Attorney  Opinion  1445,  June  8,  1960.)   Section 
148  provides  a  six-months  period  of  probation  during  which  time 
the  appointee  must  prove  and  the  appointing  officer  must  judge 
competence  to  perform  ttte  duties  of  the  position.   The  two-year 
condition  to  acquire  a  license  requires  the  appointee  to  prove 
his  competence  beyond  the  Charter  period  of  six  months  and  pro- 
hibits the  appointing  officer  from  making  a  recommendation  of 
competence  within  six  months  as  required  by  Section  148  of  the 
Charter.    The  extension  of  the  appointee's  period  of  probation 
and  the  limitation  on  the  appointing  officer's  powers  to  recommend 
permanent  status  within  six  months  from  appointment  is  clearly  in 
excess  of  the  Commission's  powers  and  is  thus  invalid. 
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It  should  be  noted  that  the  profession  of  engineering 
is  regulated  by  The  Civil  and  Professional  Engineers  Act.   (Sec- 
tion 6700  et  seq.,  Business  and  Professions  Code.)   Only  persons 
who  are  registered  under  the  provisions  of  that  act  shall  be 
entitled  to  take  and  use  the  title,  "professional  engineer"  and 
registration  as  a  "civil  engineer."    (Section  6704.)   Section 
6730  requires  that  any  person  who  practices  or  offers  to  practice 
civil  engineering  shall  be  registered  as  a  civil  engineer,   A 
person  practices  engineering  when  he  professes  to  be  a  civil 
engineer  or  is  in  responsible  charge  of  civil  engineering  work. 
(Section  6734.)   All  civil  engineering  plans  shall  be  prepared 
by  a  registered  civil  engineer  or  by  a  subordinate  employee  under 
his  direction  and  the  registered  civil  engineer  shall  sign  or 
stamp  the  plans  indicating  his  responsibility  for  them.   Section 
6735.)   A  subordinate  is  defined  as  any  person  who  assists  a 
registered  professional  engineer  without  assuming  the  responsible 
charge  of  work,    (Section  6705.)   Such  subordinate  is  not 
required  to  be  registered  under  the  Civil  and  Professional  Engi- 
neers Act.    (Section  6/40.) 

Tlie  City  Engineer  has  the  power  to  make  surveys,  plats 
and  certificates  (Section  105,  Charter)  and  signs  those  and  other 
engineering  documents,  plsns  and  specifications  as  the  responsible 
city  officer  and  also  in  his  professional  capacity  as  a  registered 
civil  engineer.    The  subject  employees,  as  subordinates  to  the 
City  Engineer,  work  under  his  supervision,  control  and  direction 
and  by  law  they  are  not  required  to  possess  registration  as  civil 
engineers.    (Section  6740,  Business  and  Professions  Code.) 

Your  questions  Nos.  2,  3,  and  4  are  predicated  on  a 
finding  that  the  Commission  possesses  authority  to  impose  the 
two-year  license  requirement  above  discussed.    It  is  my  conclusion 
that  the  Commission  lacks  power  to  impose  such  a  condition  and 
thus  I  have  not  discussed  the  issues  raised  by  those  questions. 


You  are  so  advised. 


Respectfully  submitted. 


THOMAS  M.  0'C0N*N0R 
City  Attorney 


To:   Mr.  George  J.  C-ru^b 

General  Manager,  leroonnel 

Civil   Service  Cotmc'.asion 

151  City  Hall 

San  Francisco,  California  94102 
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July   28,    1965 


Honorable  John  F.    Shelley 

Mayor 

City   and  County  of  San  Francisco 

200  City  Hall 

San  Francisco,  California  94102 

Re:  Authority  of  Fire  Department  to 

Approve  Building  Permit  Applications 
Involving  Four  Floors  of  Occupancy 
in  Wood  Frame  Buildings 

Dear  Mayor  Shelley: 

Your  letter  of  July  16,  1965,  asks  whether  the  Fire 
Department  has  authority  to  approve  building  permit  applications 
involving  four  floors  of  occupancy  in  wood  frame  buildings.   Copies 
of  your  letter  and  of  a  letter  of  June  22,  1965,  from  the  Board  of 
Permit  Appeals  are  attached;  also  a  copy  of  Bulletin  No.  64-7  of 
the  Bureau  of  Building  Inspection  dated  March  22,  1965. 

In  my  opinion  the  Fire  Department  through  its  Bureau  of 
Fire  Prevention  and  Public  Safety  has  authority  to  approve  such 
applications  where  additional  safety  precautions  such  as  sprinkler 
installations  will  render  the  building  at  least  as  safe  as  one 
lawfully  constructed  for  three  floors  of  occupancy.   Sprinkler 
installations  are  mentioned  only  by  way  of  example.   In  particular 
cases  precautions  other  than  or  in  addition  to  sprinkler  installa- 
tions may  be  deemed  necessary. 

Section  106  of  the  Building  Code  and  the  same  section  of 
the  Housing  Code  authorize  the  Superintendent  of  the  Bureau  of 
Building  Inspection  to  approve  alternate  methods  of  construction  if 
he  finds  that  the  alternate  methods  are  at  least  the  equivalent  in 
quality,  strength,  effectiveness,  fire  resistance,  durability, 
safety,  and  the  protection  of  life  and  health,  of  the  method  pre- 
scribed by  those  codes.   (See  Board  of  Permit  Appeals  v.  Central 
Permit  Bureau.  186  C.A.  2d  6337) 

Section  38  of  the  Charter  requires  the  Fire  Department 
and  its  Bureau  of  Fire  Prevention  and  Public  Safety  to  enforce 
statutes  and  ordinances  relative  to  fire  prevention,  fire  protection 
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and  firespread  control,  and  the  protection  of  persons  and  property 
from  fire,  and  authorizes  that  bureau  to  approve  or  disapprove 
applications  for  erection,  and  for  alteration  or  repair  estimated 
to  exceed  $1,000  in  cost,  of  any  structure  or  premises  subject  to 
such  statutes  and  ordinances. 

The  Board  of  Permit  Appeals  is  required  to  abide  by  the 
lav),  as  are  the  subordinate  permit  approving  and  granting  agencies 
of  city  government.   (City  and  County  of  San  Francisco  v.  Superior 
Court .  53  Cal.  2d  236. "5 

The  Board  of  Permit  Appeals  is  possessed  of  discretion 
to  determine  the  equivalence  in  terms  of  safety  of  alternate 
methods  of  construction  just  as  are  the  Bureau  of  Fire  Prevention 
and  Public  Safety  and  the  Superintendent  of  the  Bureau  of  Building 
Inspection.   (Board  of  Permit  Appeals  y.  Central  Permit  Bureau, 
supra. )   Section  38  does  not  prevent  the  Board  of  Permit  Appeals 
from  approving  alternate  methods  of  construction  where  such  equi- 
valence is  present.   Nor  does  it  prevent  the  Bureau  of  Fire  Pre- 
vention and  Public  Safety  from  doing  so.   In  fact,  ordinances  which 
Section  38  requires  that  Bureau  to  enforce,  make  provision  for 
alternate  methods  of  construction. 

You  are  accordingly  advised  that,  subject  to  the  quali- 
fications stated  above,  the  Fire  Department  through  its  Bureau  of 
Fire  Prevention  and  Public  Safety  has  authority  to  approve  appli- 
cations for  building  permits  involving  four  floors  of  occupancy  in 
wood  frame  buildings. 

Very  truly  yours, 


THOI-IAS  M.  O'CONNOR 
City  Attorney 

cc :   Hon.  Robert  Grosso,  President,  Fire  Commission 
Chief  William  F.  ^furray,  Chief,  Fire  Department 
Mr.  T.  J.  Mellon,  Chief  Administrative  Officer 
Mr,  S.  M.  Tatarian,  Director  of  Public  Works 
Mr.  Robert  C.  Levy,  Superintendent,  Building  Inspection 
Hon.  Richard  A.  Bancroft,  President,  Board  of  Permit  Appeals 
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July  16,  1965 


Mr.  Thomas  M.  O'Connor 

City  Attorney 

206  City  Hall 

San  Francisco,  California 

Dear  Mr.  O'Connor: 

As  a  follow-up  of  the  meeting  held  in  my  office  on 
the  afternoon  of  Thursday,  July  15,  1965,  which  was  occasioned 
by  letter  of  June  22,  1965,  from  the  Board  of  Permit  Appeals, 
copy  of  which  is  attached,  on  the  subject  of  fire  sprinkler 
installations,  I  address  the  following  to  you: 

It  would  appear  as  a  result  of  the  discussions  between 
the  representatives  of  the  Fire  Department  and  the  representa- 
tives of  the  Department  of  Public  Works  that  the  basic  question 
is  one  of  law,  namely:  whether  or  not  the  Fire  Department  has 
the  authority  to  give  its  approval  to  the  request  for  occupancy 
of  four  floors  of  buildings  of  frame  construction.   It  is,  of 
course,  understood  that  any  such  construction  which  would  be 
approved  by  the  Department  of  Public  Works  would  require  that 
an  adequate  sprinkler  system  be  installed. 

Since  the  discussion  developed  the  point  that  the 
Department  of  Public  Works  has  authorized  such  occupancies  and 
feels  they  are  legally  justified  in  doing  so,  but  the  Fire 
Department  questions  whether  or  not  they  are  legally  justified 
in  approving  them,  I  would  hereby  request  your  research  of 
existing  laws  and  an  opinion  from  you,  so  that  the  conflict 
such  as  it  may  exist  at  this  time,  may  be  resolved. 

Very  truly  yours, 

John  F.  Shelley 
Mayor 

cc :  Hon.  Robert  Grosso,  President,  Fire  Commission 

Chief  William  F.  Murray,  Chief,  Fire  Department 
Mr.  T.  J.  Mellon,  Chief  Administrative  Officer 
Mr.  S.  M.  Tatarian,  Director  of  Public  Works 
Mr.  Robert  C.  Levy,  Superintendent,  Building  Inspection 
Hon.  Richard  A.  Bancroft,  President,  Board  of  Permit  Appeals 

WT^fcG/eg 


BOARD  OF  PERMIT  APPEALS 


June  22,    1965 

The  Honorable  John  F.  Shelley 

Mayor 

200  City  Hall 

San  Francisco,  California 

Dear  Mayor  Shelley: 

President  Bancroft,  of  the  Board  of  Permit  Appeals,  has  asked  me 
to  write  you  concerning  a  somewhat  incongruous  situation  that  has 
developed  by  reason  of  a  certain  type  of  appeal  involving  legal- 
ization of  structures  containing  four  floors  of  occupancy. 

Both  the  Public  Works  Department,  and  the  Fire  Department,  are 
agreed  that,  under  certain  circumstances,  these  buildings  can  be 
legalized  provided  required  sprinklering  is  provided  by  the 
appellants.   However,  a  dispute  as  to  jurisdiction  with  regard  to 
the  sprinklering  requirement  has  arisen  as  between  the  representa- 
tives of  the  Public  Works,  and  Fire  Departments.   Each  of  those 
Departments  believes  that  the  details  of  sprinklering  comes  within 
its'  jurisdiction,  and  appealing  citizens,  and  members  of  the  Board 
of  Permit  Appeals,  are  faced  with  somewhat  confusing  situations  in 
connection  with  these  aforesaid  appeals.  Were  this  dispute  to  be 
resolved  as  between  the  two  Departments,  the  citizen  would  not  be 
put  to  the  expense  and  time  involved  in  bringing  such  appeals  to 
this  Board. 

We  are  bringing  this  matter  to  your  attention  in  the  hope  that 
some  remedial  action  can  be  effectuated  by  your  office. 

President  Bancroft  is  available  to  discuss  the  details  of  this 
problem  with  you  or  any  person  you  designate. 

Respectfully  yours. 


J.    Edwin  Mattox 
Executive  Secretary 
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CITY  AND  COUNTY  OF  SAM  FRANCISCO 

DEPARTMENT  OF  PUBLIC  WORKS 

Burea  of  Building  Inspection 

March  22,  1965 

OFFICE  BULLETIN  SUBJECT:   ^th  Floor  of 

NO.        6^-7  Occupancy 


Reference  is  made  to  City  Attorney  Opinion  No.  1575  dated  i^lovember 
9,  1961  and  No.  1538  dated  December  20,  1961,  regarding  the  legality 
of  allowing  a  fourth  floor  of  occupancy  in  wood  frame  buildings.   In 
these  opinions,  both  in  the  existing  buildings  and  new  buildings, 
the  opinion  concludes  that  provided  there  is  equal  safety  under 
Section  106  of  the  Building  Code  and  Section  106  of  the  Housing  Code, 
fourth  floor  of  occupancy  may  be  allowed  by  the  Superintendent, 

There  have  been  inumerable  cases  before  the  Board  of  Permit  Appeals 
and  the  Housing  Appeals  Board  in  which  the  existence  of  a  fourth 
floor  of  occupancy  has  been  legalized  on  the  basis  of  sprinkler 
systems,  standpipes,  etc.   In  almost  all  of  these  cases  the  Fire 
Department  has  indicated  that  in  their  opinion  the  fourth  floor  would 
present  no  fire  hazard  provided  safeguards  were  installed. 

In  my  opinion,  sufficient  safety  features  as  outlined  below  would 
present  equal  safety  as  compared  to  a  fourth  floor  of  occupancy.   In 
making  this  decision  also  it  must  be  realized  that  vacant  space  in 
the  building  will  be  used  for  storage  in  many  cases,  if  not  for  a 
unit,  and  storage  obviously  does  present  a  potential  hazard  equal  to 
or  greater  than  an  additional  unit.   Over  four  floors  would  present 
additional  hazards  and  therefore  this  alternate  is  not  effective  for 
over  four  floors  of  occupancy  at  any  point  in  the  building. 

Therefore,  effective  on  the  date  of  this  bulletin,  for  all  applica- 
tions not  yet  filed  or  v/hich  are  being  processed,  a  fourth  floor  of 
occupancy  will  be  permitted  by  this  Bureau  provided: 

1.  The  building  and  the  unit  in  all  other  respects 
meets  all  the  applicable  provisions,  including 
height,  of  the  Building,  Housing  and  other  applic- 
able Codes,  for  the  time  that  the  unit  was  ins- 
talled and  contains  all  features  which  are    retro- 
actively required  by  the  Housing  Code. 

2.  The  floor  on  which  the  lowest  unit  is  existing  or 
to  be  installed  shall  be  entirely  sprinklered  and 
all  floors  below  that  shall  be  entirely  sprinklered. 

3.  Dry  standpipes  shall  be  installed  when  and  where 
required  by  the  Bureau  of  Fire  Prevention.        • 


^-^../r  -/., 


Robert  C.  Levy,  Supt. 
RCL:  jh  Bureau  of  Building  Inspection 


OPINIOM  NO.   65-18 
June  15,   1965 


SUBJECT:      JURISDICTION  OVER  PARKING  AND/ OR  REMOVAL  OF  VEHICLES 
ON  A  STRUCTURE   ERECTED  UPON  MACONDRAY  LANE   BETWEEN 
LEAVENWORTH  AND  JONES  STREETS 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Your  opinion  is  requested  as  to  the  legal  status, 
private  property  or  public  street,  of  a  structure  located 
at  the  rear  of  1050  Green  Street  on  Macondray  Lane  east 
of  Leavenworth  Street.   Resolution  882-59  adopted  by  the 
Board  of  Supervisors  on  November  16,  1959  authorized  the 
existence  of  said  structure  at  the  above  described  loca- 
tion. Recently  question  has  arisen  as  regards  jurisdic- 
tion for  the  removal  of  and/or  the  regulating  of  parking 
on  this  structure." 

OPINION 

Resolution  No.  882-59,  adopted  by  the  Board  of  Supervisors 
November  16,  1959,  granted  revocable  permission  to  Ten  Fifty  Green 
Street,  Inc.,  and  Jean  Ross  Horan  to  maintain,  repair  and  recon- 
struct the  structure  on  Macondray  Lane,  between  Jones  and  Leaven- 
worth Streets,  to  provide  access  to  and  from  the  garages  located  at 
the  rear  of  the  buildings  at  1050  and  1060  Green  Street. 

The  structure  consists  of  a  wood  and  concrete  deck  sup- 
ported by  concrete  or  redwood  columns  located  on  hiacondray  Lane 
between  Leavenworth  and  Jones  Streets.   The  portion  of  the  deck 
immediately  adjacent  to  the  rear  of  the  building  at  1050  Green 
Street  is  45'  long  by  26'  wide  and  the  portion  of  the  deck  im- 
mediately adjacent  to  the  rear  of  the  building  at  1060  Green  Street 
is  35'  long  by  23'  wide.   The  garages  of  these  two  buildings  are  in 
the  basements  at  the  rear  of  the  buildings  and  open  on  to  Macondray 
Lane.   Macondray  Lane,  an  unimproved  public  street,  slopes  down  hill 
from  Leavenworth  to  Jones  and  the  platform  which  commences  approxi- 
mately 139  feet  easterly  of  Leavenworth  Street,  provides  a  level 
access  to  the  garages  from  Macondray  Lane  for  the  occupants  of  the 
buildings.   There  is  no  record  of  a  permit  having  been  granted  to 
erect  the  platform,  and  the  permit  authorized  by  Resolution  882-59 
to  maintain,  repair  and  reconstruct  the  structure  was  granted  to 
the  owners  of  the  adjacent  property  after  an  inspection  by  the 
Department  of  Public  Works  indicated  that  the  structural  adequacy 
of  the  platform  was  highly  questionable  and  in  need  of  immediate 
repair. 
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Section  24  of  the  Charter  authorizes  the  issuance  by  the 
Board  of  Supervisors  of  such  pennits  or  licenses  "for  the  use  of, 
obstruction  of  or  encroachment  on  public  streets  and  places."  Such 
a  license  has  been  defined  as  a  personal,  revocable  and  unassign- 
able privilege  conferred  either  by  writing  or  parol  to  do  one  or 
more  acts  on  land  without  granting  any  interest  therein.   However, 
it  is  a  well-established  rule  that  where  structures  are  erected  on 
such  land  by  a  licensee,  consent  on  the  part  of  the  owner  of  the 
land  that  the  structures  shall  remain  the  property  of  the  person 
erecting  them  will  be  implied,  in  the  absence  of  any  facts  or  cir- 
cumstances tending  to  show  a  different  intention.   There  are  no 
facts  or  circumstances  showing  such  a  different  intention  with 
respect  to  the  structure  on  Macondray  Lane  but  rather  they  show  an 
intention  that  said  structure  is  to  remain  the  property  of  the 
licensees  herein.   Accordingly,  in  answer  to  your  first  inquiry,  it 
is  my  opinion  that  the  structure  on  biacondray  Lane  is  private  pro- 
perty and  not  a  public  street. 

The  general  law  relating  to  parking  of  vehicles  and 
removal  of  parked  vehicles  is  set  forth  in  the  Vehicle  Code. 
(Sections  22500-22520;  22650-22659.) 

With  respect  to  parking,  Vehicle  Code  Section  22507 
authorizes  local  authorities  to  prohibit  or  restrict  the  parking  or 
Standing  of  vehicles  on  certain  streets  or  highways,  or  portions 
thereof,  during  all  or  certain  hours  of  the  day.   Vehicle  Code 
Section  22500(e)  provides  that  no  person  shall  park  or  leave  stand- 
ing any  vehicle  in  front  of  a  public  or  private  driveway  and  any 
violation  thereof  is  unlawful  and  constitutes  a  misdemeanor 
(Vehicle  Code  Section  40,000).   A  "private  driveway"  is  defined  in 
Vehicle  Code  Section  490  as  "a  way  or  place  in  private  ownership 
and  used  for  vehicular  travel  by  the  owner  and  those  having  express 
or  implied  permission  from  the  owner,  but  not  by  other  members  of 
the  public.'' 

As  stated  hereinabove,  the  structure  on  ^lacondray  Lane 
is  private  property  and  as  such  is  a  private  driveway  as  that  term 
is  used  in  the  Vehicle  Code.   Therefore,  parking  "in  front  of"  said 
structure  is  prohibited  under  Vehicle  Code  Section  22500(e).    Since 
the  structure  on  iiacondray  Lane  is  a  private  driveway  and  not  a 
"street  or  highway"  Section  22507  does  not  apply  thereto  and  the 
structure  itself  is  not  subject  to  parking  regulation  by  the  City 
and  County.   Further,  in  view  of  the  well-recognized  rule  of 
statutory  construction  that  penal  statutes  such  as  Vehicle  Code 
Section  22500(e)  must  be  strictly  construed,  a  prohibition  against 
parking  "in  front  of"  a  private  driveway  may  not  be  extended  to 
Include  the  prohibition  of  parking  "on"  a  private  driveway  such  as 
the  structure  on  Macondray  Lane. 
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With  respect  to  removal,  a  police  officer  may  not  remove 
a  vehicle  from  private  property  except  under  the  exceptional  cir- 
cumstances, i.e.,  when  a  report  has  previously  been  made  that  the 
vehicle  has  been  stolen  or  a  complaint  has  been  filed  and  a  warrant 
thereon  issued  charging  that  the  vehicle  has  been  embezzled 
(Vehicle  Code  Section  22653)  or  if  he  has  reasonable  grounds  to 
believe  that  the  vehicle  has  been  abandoned  (Vehicle  Code  Section 
22702).   A  police  officer  may  remove  a  vehicle  from  a  "highway" 
under  certain  conditions,  i.e.,  when  any  vehicle  is  illegally 
parked  so  as  to  block  the  entrance  to  a  private  driveway  and  it  is 
impractical  to  move  siach  vehicle  from  in  front  of  the  driveway  to 
another  point  in  the  highway  (Vehicle  Code  Section  22651(d)).  There- 
fore, a  police  officer  may  remove  a  vehicle  illegally  parked  so  as 
to  block  entry  to  the  structure  on  Macondray  Lane  under  the  circum- 
stances outlined  in  this  section. 

Specific  authority  to  cause  removal  of  vehicles  parked 
on  private  property  is  granted  to  the  property  owner  under  the  pro- 
visions of  Vehicle  Code  Section  22658  which  sets  forth  the  pro- 
cedures which  must  be  followed  by  the  property  owner. 

To  sum  up  the  foregoing:   (1)  parking  "in  front  of" the 
strucDjre  on  Macondray  Lane  is  prohibited  by  Vehicle  Code  Section 
22500(e);  (2)  the  structure  itself  is  not  subject  to  parking 
regulation  by  the  City  and  County;  (3)  removal  of  vehicles  parked 
on  said  structure  may  be  caused  by  the  property  owners  thereof  in 
accordance  with  the  provisions  of  Vehicle  Code  Section  22658  or 
by  a  police  officer  under  circumstances  outlined  in  Vehicle  Code 
Sections  22653  and  22702;  and  (4)  a  police  officer  may  remove  a 
vehicle  illegally  parked  in  front  of  the  structure  so  as  to  block 
entry  under  circumstances  outlined  in  Vehicle  Code  Section 
22651(d). 

Respectfully  submitted, 


TH0^4AS   H.    O'CONNOR 
City  Attorney 


To:      Thomas   J.    Cahill 
Chief  of   Police 
Hall   of   Justice 
850   Bryant   Street 
San  Francisco,   California 

Attn:      I.    Thomas  Zaragoza 
Director  of  Traffic 

JJ£ 
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Ellis  D.  Sox,  M.  D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco,  California  94102 

Re:   Interpretation  of  the  Federal  Civil  Rights 

Act  of  1964  as  it  Applies  to  the  San  Francisco 
Charter  and  State  Law  Pertaining  to  Employment 
of  "Citizens  of  the  United  States";  Meaning  of 
Phrase  "National  Origin"  as  Used  in  Rights  Act 

Dear  Doctor  Sox: 

You  have  requested  an  opinion  as  to  whether  there  is 
any  conflict  between  that  portion  of  Charter  section  7  relating 
to  the  requirement  "that  all  officers  and  employees  of  the  City 
and  County  shall  be  citizens  of  the  United  States,"  and  that 
portion  of  the  Federal  Civil  Rights  Act  of  1964  relating  to  the 
requirement  that  no  person  shall  be  discriminated  against  on 
the  ground  of  "national  origin"  and  the  interpretation  of  the 
meaning  of  "national  origin  as  it  pertains  to  employment  of 
"citizens  of  the  United  States." 

Limitation  of  public  employments  to  citizens  is  a 
lawful  expression  of  public  policy  and  an  exercise  of  the  sover- 
eign power  of  the  state  or  its  subdivision,  which  is  well 
recognized  in  law.   The  barring  of  aliens  from  public  office 
does  not  constitute  an  infringement  upon  any  rights  vested  in 
such  persons,  but  rather  a  withholding  of  a  privilege  reserved 
to  the  citizens  of  this  country.   (Truax  v.  Raich.  239  US  33; 
Heim  v.  McCall.  239  US  175.) 

The  Federal  Civil  Rights  Act  of  1964  prohibits  discrim- 
ination against  persons  seeking  participation  in  or  benefit  of 
any  federally-supported  program  or  activity  upon  the  grounds 
of  "race,  color,  or  national  origin."  That  this  limitation  does 
not  affect  established  procedures  and  requirements  for  public 
employments,  including  those  of  citizenship,  is  shown  by  the 
provisions  of  Title  VII,  entitled  "Equal  Employment  Opportunity," 
Sec.  701(b)  of  the  same  act  which  provides  that  "a  State  or 
political  subdivision  thereof"  is  expressly  excluded  from  its 
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definition  of  •'employer." 

"National  origin"  is  a  word  of  art  conceived  in  the 
Immigration  Act  of  May  26,  1924  (c.  190,  43  Stat.  152),  for 
the  limited  purposes  of  determining  the  ethnic  composition  of 
the  United  States  as  it  existed  in  1920  and  to  designate  the 
geographical  area  to  which  the  ethnic  background  of  a  particu- 
lar population  group  is  ascribed  for  the  purpose  of  establish- 
ing immigration  quotas. 

As  used  in  the  Civil  Rights  Act,  its  meaning  there 
is  an  identification  of  the  individual  with  his  ancestral 
background  so  that  his  ethnic  characteristics  may  not  be  made 
the  basis  of  discrimination.   Its  usage  does  not  connote  domi- 
cile or  alien  citizenship,  as  might  the  word  "nationality," 
in  such  context.   For  example,  the  "national  origin"  of  persons 
bom  in  this  country  of  parents  whose  grandparents  migrated 
here  from  France,  would  be  considered  French  even  though  the 
individual  as  well  as  his  parents  by  birth  and  grandparents  by 
naturalization  were  citizens  of  the  United  States.   They  would, 
of  course,  be  citizens  or  "nationals"  of  the  United  States, 
in  the  political  sense. 

I  am  therefore  of  the  opinion  that  the  use  of  the 
term  "national  origin"  in  the  Civil  Rights  Act  of  1964  presents 
no  conflict  with  local  law  restricting  public  employments  to 
citizens  of  the  United  States. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 

PJD 
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SUBJECT:   POLICE  COMMISSION;  SIGHTSEEING  BUS  PERI-IITS; 
SCLiCTTOR'S  LICENSE;  APPLICAEILITY  OF  POLICE 
COUE  PROVISIONS  TO  UNLICENSED  SIGHTSEEING 
BUS  Oi-ZllATIONS 

Dear  Sir: 

Your  request  for  an  opinion  reads  as  follows: 

REQUEST 

"Attached  for  your  Information  is  a  copy  of  a 
letter  received  fror:i  the  law  firm  of  McCutchen, 
Doyle,  Brown,  Trautiran  and  Enersen  who  represent 
The  Gray  Line,  Inc.,  a  California  corporation,  en- 
gaged in  the  operation  of  sightseeing  buses  in  and 
around  San  jrancisco  pursuant  to  permits  issued  by 
the  Police  Commission.   This  communication  describes 
the  procedure  followed  by  a  corporation  called 
Golden  Gate  Tours,  Inc.  in  providing  sightseeing 
tours  within  the  City  and  County  of  San  Francisco. 
It  alleges  that  this  is  a  violation  of  the  Police 
Code  in  as  much  as  Golden  Gate  Tours  Inc.  does  not 
possess  a  permit  for  the  operation  of  sightseeing 
buses.   The  communication  also  states  that  Golden 
Gate  Tours,  Inc.  does  not  have  a  solicitors  license 
as  required  by  Section  1147  of  the  Police  Code  for 
a  person  soliciting  passengers  for  for-hire  vehicles. 

"The  Police  Commission  requests  an  opinion  from 
your  office  on  the  following  points : 

"1.   Is  the  operation  of  Golden  Gate  Tours,  Inc. 
as  outlined  in  the  attached  communication  a  violation 
of  the  provisions  of  the  Police  Code  covering  the  opera- 
tion of  sightseeing  buses  and  the  permit  necessary 
therefor? 

"2.   Is  it  necessary  for  the  manager  of  Golden 
Gate  Tours,  Inc.  who  solicits  passengers  from  a  fixed 
place  of  business  to  have  a  solicitors  permit  for 
public  passenger  vehicles  for  hire  as  required  by 
Section  1147  of  the  Police  Code?" 

OPINION 

Several  types  of  common  carrier  services  available  to 
the  general  public  in  Ssn  Francisco  are  subject  to  the  permit 
procedures  delineated  in  the  Police  Code. 
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Every  person,  firm  or  corporation  intending  to  operate 
a  sightseeing  bus  service  must  first  obtain  a  permit  for  the 
performance  of  that  service  from  the  Police  Department,   (Sec- 
tion 1168,  Police  Code.)   A  "sightseeing  bus"  includes  any  motor 
propelled  passenger  carrying  veb.icle  for  hire,  used  in  the  con- 
veyance of  tourists  and  sightseers  over  public  streets  for  the 
purpose  of  viewing  and  visiting  places  of  interest.   (Section 
1165,  Police  Code.)   Sightseeing  buses  shall  not  charge  more 
than  $1.50  per  passenger  per  trip  of  not  less  than  two  hours  dura- 
tion,, nor  more  than  $2,50  per  passenger  per  trip  of  not  less  than 
three  hours  duration,  and  shall  follow  the  route  as  designated  or 
advertised  by  the  owner  or  driver  thereof.   (Section  1133,  Police 
Code.) 

The  rrterial  sutraitted  to  me  indicates  that  Golden 
Gate  Tours  is  holding  itself  out  and  conducting  sightseeing  tours 
within  the  purview  of  the  Police  Code  provisions.  Advertising 
materials  distributed  by  Golden  Gate  Tours  indicate  that  it  offers 
an  established  tour  itinerary  of  places  of  interest,  and  that  it 
solicits  the  general  public  to  patronize  such  tours  as  individuals 
and  on  an  individual  fare-paying  basis. 

Since  receiving  your  request  for  opinion,  counsel  for 
Golden  Gate  Tours,  Inc.,  has  sent  you  a  letter  providing  you  with 
information  and  a  statement  of  its  position  in  the  matter.   This 
letter  mentions  a  previous  City  Attorney  Opinion  which  is  re- 
ferred to  in  the  partial  transcript  of  the  Police  Commission's 
hearing  attached  to  the  letter.   You  are  advised  that  the  City 
Attorney  has  never  issued  an  opinion  on  this  subject  contrary  to 
the  advice  hereinabove  given.   The  telephonic  advice  given  to 
the  Police  Commission  by  this  office  was  to  the  effect  that  a 
licensed  limousine  operator  could  make  his  limousine  service 
available  to  a  person  desiring  such  service  for  the  purpose  of 
sightseeing  under  the  direction  of  the  person  hiring  the  vehicle, 
in  the  sane  manner  and  under  the  same  conditions,  including  the 
rates  to  be  charged,  as  the  service  is  made  available  for  many 
other  purposes  for  which  limousines  are  hired.   Such  an  incident 
to  the  general  services  provided  by  the  limousine  operator  would 
not  constitute  the  operation  of  a  sightseeing  bus  within  the 
meaning  of  Sections  1165  and  1168  of  the  Police  Code. 

The  Police  Code  also  provides  that  persons  engaged  in 
the  solicitation  of  passengers  for  public  passenger  vehicles  for 
hire  exclusively  shall  be  known  and  designated  as  passenger 
vehicle  solicitors  and  that  said  solicitors  shall  be  licensed 
and  privileged  to  solicit  only  for  passengers  for  the  particular 
class,  type  and  character  of  service  included  within  the  permits 
held  by  the  persons,  firms  or  corporations  for  which  they  solicit, 
(Section  1147,  Police  Code.) 


i 
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From  the  evidence  thus  far  submitted,  it  would  appear 
that  Golden  Gate  Tours,  Inc.,  is  operating  a  sightseeing  bus 
business  as  a  principal  and  is  merely  advertising  and  soliciting 
patronage  for  its  business  by  printed  advertisement  and  from  a 
fixed  place  of  business  and  on  its  own  behalf.   The  persons 
described  in  Section  1147  who  are  required  to  secure  a  solicitor's 
license  are  referred  to  in  Section  1148  and  subsequent  sections 
as  runners  and  soliciting  agents,   (See  Words  and  Phrases,  Vol, 
39,  at  p.  625.) 

In  response  to  your  first  question,  it  is  my  opinion 
that  the  operation  of  Golden  Gate  Tours,  Inc,  as  outlined  in 
the  communication  attached  to  your  request  for  opinion  is  in 
violation  of  ??ction  1165  of  the  Police  Code  covering  the  opera- 
tion of  sight.-,  jing  buses. 

In  response  to  your  second  question,  it  is  my  opinion 
that  Section  1147  of  the  Police  Code  does  not  require  the  man- 
ager of  Golden  Gate  Tours,  Inc.,  to  obtain  a  license  to  solicit 
prospective  patrons  for  the  tour  service  it  operates  if  the 
evidence  shows  only  that  such  solicitation  is  performed  in  the 
manner  described  on  behalf  of  its  own  business  operation. 


You  are  so  advised. 


Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:  Mr.  Samuel  A,  Ladar 

President,  Police  Commission 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 


Attention; 


Mr.  William  J.  O'Brien 
Secretary 


OTtt 
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August  3,  1965 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Re:   Proposed  Charter  Amendment  requiring 

approval  of  electorate  before  any  urban 
renewal  or  redevelopment  project  can 
become  effective. 

Dear  Mr.  Dolan: 

Your  letter  dated  July  26  requesting  that  a  proposed 
Charter  Amendment  be  prepared  requiring  approval  of  the  elec- 
torate of  the  City  and  County  of  San  Francisco  before  any  urban 
renewal  project  or  redevelopment  project  can  become  effective 
has  been  received. 

It  is  my  opinion  that  such  a  Charter  Amendment  would 
be  invalid.   The  power  of  the  legislative  body  to  propose  and 
the  people  to  adopt  charter  amendments  is  not  derived  from  or 
limited  by  the  Charter  but  finds  its  source  in  the  provisions 
of  Section  8  of  Article  XI  of  the  State  Constitution.   Section 
6  and  Section  8  of  Article  XI  allow  cities  and  cities  and 
counties  to  provide  plenary  authority  in  their  charters  to  make 
and  enforce  all  lews  and  regulations  in  respect  to  municipal 
affairs  but  further  provide  that  in  respect  to  other  matters 
they  shall  be  subject  to  and  controlled  by  general  laws. 

The  City  and  County  of  San  Francisco  in  acting  under 
the  California  Community  Redevelopment  Law,  acts  as  an  agency 
of  the  state  functioning  under  state  law  to  fulfill  state 
purposes,  and  is  not  acting  pursuant  to  its  fundamental  law 
to  effect  solely  municipal  objectives.   In  pursuing  state 
objectives  it  is  governed  by  the  state  law  and  may  exercise 
only  powers  vested  or  recognized  by  that  law.   The  proposed 
Charter  Amendment  appears  to  be  in  conflict  with  the  state  law 
and  therefore  void.   (Sec.  33037  H.  &  S.  Code;   Fellom  v.  Re- 
deyelopjient  Agency,  157  C.  A.    2d  243  (1958),  appeal  dismissed, 
358  U.o.  56;   Housing  Authority  v.  City  of  Los  Angeles,  38  C. 


NO.  65-19-A 
Mr.  Robert  J.  Dolan         -  2  -  August  3,  1965 


2d  853  (1952),  appeal  dismissed,  344  U.S.  836;  Housing  Authority 
V.  City  Council,  208  C.  A.  2d  599  (1962);   City  Attorney  Opinion 
No.  710,  1953.) 

The  San  Francisco  Redevelopment  Agency  is  authorized  to 
conduct  redevelopment  in  San  Francisco  by  Resolution  No.  7779, 
adopted  by  the  Board  of  Supervisors  on  August  9,  1948.  The 
Community  Redevelopment  Law  at  that  time  provided: 

"The  agency  of  any  community  shall  not  transact 
any  business  or  exercise  any  powers  under  this  act 
unless  and  until  the  legislative  body  of  the  community 
shall  by  resolution  adopted  by  a  two- thirds  vote  de- 
clare at  any  time  hereafter  that  there  is  need  for  a 
redevelopment  agency  to  function  in  such  community." 
(Statutes  1945,  Chapter  1326,  Section  34,  page  2485.) 

In  1961  the  Act  was  amended  by  the  Legislature  to  provide 
as  follows: 

"An  agency  which,  on  September  15,  1961,  was  not 
authorized  to  transact  any  business  or  exercise  any 
powers  by  a  resolution  adopted  prior  to  such  date, 
shall  not  transact  any  business  or  exercise  any  powers 
under  this  part  unless,  by  ordinance,  the  legislative 
body  declares  that  there  is  need  for  an  agency  to  func- 
tion in  the  community.   The  ordinance  of  the  legislative 
body  declaring  that  there  is  need  for  an  agency  to 
function  in  the  community  shall  be  subject  to  referendum 
as  prescribed  by  law  for  a  county  or  a  city  ordinance." 
(Sec.  33101  H.  &  3.  Code.) 

It  will  be  noted  that  the  section  has  no  application  to 
San  Francisco  since  the  San  Francisco  Redevelopment  Agency  was 
authorized  to  function  by  the  Board  of  Supervisors  on  August  9, 
1948.   No  such  referendum  provision  has  been  provided  for  by  the 
Legislature  in  connection  with  the  designation  of  redevelopment 
areas,  selection  of  project  areas  or  adoption  of  redevelopment 
plans. 

The  California  Legislature  has  in  great  detail  by 
statute  set  up  the  procedure  for  the  City  and  the  Redevelopment 
Agency  to  follow  in  designating  redevelopment  areas,  selecting 
project  areas  and  preparing  redevelopment  plans.   Nowhere  in  the 
state  lav/  is  there  any  provision  for  a  referendum  respecting 
these  matters.   (Sees. 33310,  33312,  33322,  33330,  33332,  33346, 
33348,  33351  and  33352  H.  &  3.  Code.) 
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The  procedure  for  adoption  of  a  redevelopment  plan  by 
the  Board  of  Supervisors  is  likewise  set  out  by  statute  in 
detail.   The  Board  of  Supervisors  is  required  to  consider  the 
plan  at  a  public  hearing.  (Sec.  33360  H.  6e  3.  Code.)  Any  person 
may  file  in  writing  with  the  Clerk  of  the  Board  of  Supervisors 
a  statement  of  his  objections  to  the  plan.   (Sec.  33362  H.  &  S. 
Code.)  At  the  public  hearing  the  Board  is  required  to  proceed 
and  pass  upon  all  written  or  oral  objections.   Bafore  adopting 
the  plan  the  Board  must  consider  the  report  of  the  Redevelopment 
Agency  and  all  evidence  and  testimony  for  or  against  adoption 
of  the  plan.   (Sees.  33363,  33364,  33365  H.  &  S.  Code.)   If  the 
City  Planning  Commission  has  recommended  against  approval  of 
the  redevelopment  plan,  the  Board  may  adopt  such  plan  by  a  two- 
thirds  vote  of  the  entire  membership.   If  the  Planning  Commission 
has  recommended  approval  or  failed  to  make  any  recommendation, 
the  Board  may  adopt  the  reaevelopment  plan  by  a  majority  of  its 
entire  membership.   (Sec.  33366  H.  &  3.  Code.) 

The  ordinance  adopting  the  plan  is  required  to  contain 
the  following: 

"(a)  A.    legal  description  of  the  boundaries  of  the 
project  area  covered  by  the  redevelopment  plan. 

"(b)  The  purposes  and  intent  of  the  legislative 
body  with  respect  to  the  project  area. 

"(c)  The  plan  incorporated  by  reference, 

"(d)   A  designation  of  the  approved  plan  as  the 
official  redevelopment  plan  of  the  project  area. 

"(e)   The  findings  and  determinations  of  the  legis- 
lative body  that: 

"(1)  The  project  area  is  a  blighted  area,  the 
redevelopment  of  which  is  necessary  to  effectuate  the 
public  purposes  declared  in  this  part. 

"(2)  The  redevelopment  plan  would  redevelop  the 
area  in  conformity  with  this  part  and  in  the  interests 
of  the  public  peace,  health,  safety,  and  welfare. 

"(3)  The  adoption  and  carrying  out  of  the  re- 
development plan  is  economically  sound  and  feasible. 


NO.  65-19-A 


Mr.  Robert  J.  Dolan         -  4  -  August  3,  1965 


"(4)  The  redevelopment  plan  conforms  to  the  master 
or  general  plan  of  the  community. 

"(5)  The  carrying  out  of  the  redevelopment  plan 
would  promote  the  public  peace,  health,  safety,  and 
welfare  of  the  community  and  would  effectuate  the 
purposes  and  policy  of  this  part. 

"(6)  The  condemnation  of  real  property,  if  provided 
for  in  the  redevelopment  plan,  is  necessary  to  the  exe- 
cution of  the  redevelopment  plan  and  adequate  provisions 
have  been  made  for  payment  for  property  to  be  acquired 
as  provided  by  law. 

"(7)   The  agency  has  a  feasible  method  or  plan  for 
the  relocation  of  families  and  persons  displaced  from 
the  project  area,  if  the  redevelopment  plan  may  result 
in  the  temporary  or  permanent  displacement  of  any  occu- 
pants of  housing  facilities  in  the  project  area. 

"(8)  There  are  or  are  being  provided  in  the  project 
area  or  in  other  areas  not  generally  less  desirable  in 
regard  to  public  utilities  and  public  and  commercial 
facilities  and  at  rents  or  prices  within  the  financial 
means  of  the  families  and  persons  displaced  from  the 
project  area,  decent,  safe,  and  sanitary  dwellings  equal 
in  number  to  the  number  of  and  available  to  such  dis- 
placed families  and  persons  and  reasonably  accessible  to 
their  places  of  employment. 

"(f)   A  statement  that  the  legislative  body  is 
satisfied  permanent  housing  facilities  will  be  available 
within  three  years  from  the  time  occupants  of  the  project 
area  are  displaced  and  tliat  pending  the  development  of 
such  facilities  there  will  be  available  to  such  displaced 
occupants  adequate  temporary  housing  facilities  at  rents 
comparable  to  those  in  the  community  at  the  time  of  their 
displacement."   (Sec.  33367  H.  &  S.  Code.) 

The  decision  of  the  Board  of  Supervisors  is  final  and 

conclusive  and  it  is  thereafter  presumed  that  the  project  area 

is  a  blighted  area  and  that  all  prior  proceedings  have  been  duly 
and  regularly  taken.  {Sec.    33368  H.  &  3.  Code.) 


.    .L 
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No  provision  is  made  for  a  referendum  in  any  of  the 
above  sections  of  the  Code.   On  the  contrary,  Section  33367  of 
the  Health  and  Safety  Code  requires  detailed  findings  to  be 
made  by  the  Board  of  Supervisors  and  Section  33368  provides  that 
the  decision  of  the  Board  is  final  and  conclusive.   Since  the 
Community  Redevelopment  Law  is  the  only  authority  under  which 
the  City  may  act  in  the  premises,  the  City  is  bound  to  proceed 
in  accordance  with  that  act.   Any  attempt  to  do  otherwise  would 
be  in  conflict  with  state  law.   (Kleiber  v.  City,  etc.  of  San 
Francisco^  13  C.  2d  718  (1941);   Drake  v.  City  of  Los  Angeles, 
38  C.  2d  872  (1952).) 

It  also  has  been  held  that  the  Board  of  Supervisors, 
in  acting  under  the  provisions  of  the  Community  Redevelopment 
Law,  acts  in  an  administrative  capacity,  not  in  a  legislative 
capacity  and  that  referendum  will  not  lie.   The  power  of  refer- 
endum applies  only  to  acts  that  are  legislative  in  character. 
Executive  or  administrative  acts  are  not  within  the  scope  of 
that  remedy.   (Andrews  v.  City  of  San  Beimardino,  175  C.  A.  2d 
459  (1559) ;   see  also  Housing  Authority  v.  superior  Court,  35  C. 
2d  550  (1950).) 

The  Board  of  Supervisors  cannot  escape  the  duty  imposed 
upon  it  by  the  Community  Redevelopment  Law  through  the  medium 
of  declining  to  act.   Neither  can  the  electorate  of  the  City  and 
County  take  from  the  Board  the  administrative  functions  delegated 
to  it  by  the  state.   (Simpson  y.  Hite,  36  C.  2d  125  (1950); 
Riedman  v.  Brison.  217  C.  333  (1933);   Mitchell  v.  Walker,  140 
t.   A.  Id  249  (1936).) 

Prior  to  the  adoption  of  Article  XXXIV  of  the  Constitu- 
tion numerous  attempts  were  made  to  invoke  referendum  against 
the  establishment  of  low  cost  housing  projects  constructed  by 
Housing  Authorities  in  the  state.   Legislation  of  municipalities 
establishing  such  projects  was  regarded  by  the  California  courts 
as  administrative  and  outside  the  scope  of  the  referendum  power. 
(Housing  Authority  V.  Superior  Court,  35  C.  2d  550  (1950); 
KTeiber  v.  City  and  County  o"f  San  Francisco,  16   C.  2d  718  (1941).) 
An  amen^ent  to  the  Constitution  proposed  by  initiative  was 
approved  by  the  people  at  a  general  election  held  on  November  7, 
1950.   The  article  adopted  requires  the  approval  of  such  low  cost 
housing  projects  by  the  electorate  before  housing  may  be  acquired 
or  constructed. 

While  the  use  of  referendum  before  a  redevelopment 
project  is  initiated  oi  becomes  effective  could  be  authorized 
by  an  amendment  to  the  California  Constitution  or  California 
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Connnunity  Redevelopment  Law,  authorization  may  not  be  granted 
to  the  electorate  by  Charter  Amendment  since  such  an  amendment 
would  be  in  conflict  with  state  law. 

In  view  of  ths  foregoing,  the  requested  Charter  amend- 
ment has  not  been  prepared. 

My  attention  has  been  directed  to  a  Charter  Amendment 
of  the  City  of  Alameda  which  provides  that  urban  renewal  or  re- 
development shall  not  be  adopted  without  the  vote  of  the  people, 
In  opinion  dated  January  12,  1965,  addressed  to  iAssemblyman 
Robert  w.  Crown,  the  Legislative  Counsel  of  the  State  of  Cali- 
fornia concluded  that  the  City  of  Alameda  Charter  Amendment  was 
invalid.    Extensive  inquiry  has  failed  to  disclose  any  other 
similar  Charter  Amendment. 


Very  truly  yours. 


THOi^.3  M.  O'CONNOR 
City  Attorney 

RJH 


OPINION  NO.    65-20 
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SUBJECT:      ANNA  E.    WADEN   BEQUEST;    PROPRIETY  OF   CONTEMPLATED  USE  OF 
ALLEGED  SURPLUS   FUNDS   FROM   BEQUEST 

Gentlemen: 

Your  request  for  an  opinion,  in  part,  reads  as  follows: 

REQUEST 

"Under  the  terms  of  the  bequest  made  by  Miss  Anna 
E.  Waden:   "...  the  principal  and  income  thereof  shall 
be  used  to  construct  and  equip,  but  not  to  maintain,  a 
branch  library  within  said  (San  Francisco)  City  and 
County,  which  shall  be  known  as  the  "Anna  E.  Waden  Branch 
Library"' . 

"Since  the  time  that  the  Library  received  this  be- 
quest, its  value  has  increased  significantly.   A  permanent 
branch  library  to  be  located  in  the  Bay  View  District  and 
for  which  two  of  the  three  parcels  of  property  have  been 
acquired  by  the  City  will  be  constructed  with  the  funds 
from  the  bequest  and  will  bear  Miss  Waden 's  name.   However, 
there  is  now  appreciably  more  money  available  in  the  bequest 
than  this  one  project  will  require. 

"The  preliminary  plans  for  the  Excelsior  Branch  Library 
have  been  approved  by  both  the  Library  and  Art  Commissions. 
We  are  most  anxious  to  have  the  project  architect  proceed 
with  the  final  plans  and  specifications  as  soon  as  possible. 
May  we  please  have  an  opinion  from  your  office  indicating 
whether  or  not  Waden  Bequest  Funds,  in  the  amount  of  $61,500, 
may  be  used  for  the  Excelsior  Branch  Library  project." 

OPINION 

Your  request  presents  the  question  of  whether  a  surplus 
from  the  funds  left  to  the  City  and  County  of  San  Francisco  in  the 
Anna  E.  Waden  Bequest  may  be  used  for  a  purpose  other  than  one  ex- 
pressly designated  in  the  will  and  Decree  of  Distribution. 

Charter  Section  19(d)  provides  as  follows: 

"Section  19.   The  board  of  supervisors  and  each  board 
and  commission  appointed  by  the  mayor,  or  otherwise  pro- 
vided by  this  charter,  shall  have  powers  and  duties  as 
follows: 

"(d)   To  receive,  on  behalf  of  the  city  and  county 
gifts,  devises  and  bequests  for  any  purpose  connected  with 
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or  incidental  to  the  department  or  affairs  placed  in 
its  charge,  and  to  administer,  execute  and  perform 
the  terms  and  conditions  of  trusts  or  any  gift,  devise 
or  bequest  which  may  be  accepted  by  vote  of  the  people 
or  by  the  board  of  supervisors  for  the  benefit  of  such 
department  or  purpose,  and  to  act  as  trustees,  under 
any  such  trust,  when  so  authorized  to  do  by  the  board 
of  supervisors.   The  title  to  all  real  and  personal  pro- 
perty now  owned  or  hereafter  acquired  by  gift,  devise, 
bequest  or  otherwise,  by  and  for  the  purposes  of  any 
board  or  commission  shall  vest  in  the  city  and  county." 

The  Waden  bequest  was  accepted  on  August  8,  1960,  by 
Resolution  No.  511-60,  in  which  Resolution  the  Library  Commission 
was  given  the  authority  to  administer  the  bequest  for  the  purposes 
therein.   Therefore,  the  Library  Commission,  on  behalf  of  the  City 
and  County  of  San  Francisco,  is  the  trustee  of  that  part  of  the 
Waden  bequest  left  to  the  City  and  County  of  San  Francisco  for  the 
purpose  of  constructing  and  equipping  a  branch  library.   (See  City 
Attorney's  Opinion  No.  3383,  dated  May  1,  1942.) 

Miss  Waden 's  will  and  the  Decree  of  Distribution  (San 
Francisco  Superior  Court,  Probate  No.  149499,  July  18,  1960)  pro- 
vide as  follows: 

"Now,  therefore,  it  is  hereby  ordered  and  adjudged 
that:  .  .  . 

"9.   The  following  described  property  on  hand  for 
distribution  is  distributed  in  the  following  manner: 
.  .  .  (b)  .  .  . 

"ARTICLE  IV. 

"All  the  rest,  residue  and  remainder  of  my  estate  of 
whatsoever  kind  or  character  and  wheresoever  situate,  I 
give,  devise  and  bequeath  to  the  City  and  County  of  San 
Francisco,  a  municipal  corporation  of  the  State  of  Calif- 
ornia.  This  gift  shall  be  known  as  the  'Anna  E.  Waden 
Fund'.   It  is  my  desire  that  the  principal  and  income 
thereof  shall  be  used  to  construct  and  equip,  but  not  to 
maintain,  a  branch  library  within  said  City  and  County 
which  shall  be  known  as  the  'Anna  E.  Waden  Library'.   In 
the  event  that  the  appropriate  authorities  of  said  City 
and  County  deem  such  use  of  said  fund  to  be  impracticable, 
I  direct  that  the  said  fund  be  used  for  some  other  library 
purpose  (other  than  routine  maintenance  and  upkeep)  which 
i;     shall  constitute  a  memorial  to  me  and  bear  my  name." 


I 
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The  Library  Commission  as  trustee  must  follow  the  terms 
of  the  decree  which  authorize  the  use  of  the  bequest  for  the  con- 
struction and  equipping  of  a  branch  library. 

As  a  general  rule,  a  trustee,  in  this  case  the  Library 
Commission,  may  not  deviate  from  the  terms  of  the  decree.   However, 
the  courts,  including  those  in  California,  have  recognized  an  excep- 
tion in  the  following  sitvxation: 

"If  property  is  given  upon  trust  to  be  applied 
to  a  particular  charitable  purpose,  and  the  purpose 
is  fully  accomplished  without  exhausting  the  trust 
property,  and  if  the  settlor  manifested  a  more  general 
intention  to  devote  the  whole  of  the  trust  property  to 
charitable  purposes,  there  will  not  be  a  resulting  trust 
of  the  surplus,  but  the  court  will  direct  the  applica- 
tion of  the  surplus  to  some  charitable  purpose  which 
falls  within  the  general  charitable  intention  of  the 
settlor."   (Rest.,  Trusts,  2d,  §400.)   (See  157  A.L.R. 
903.) 

The  provision  quoted  above  is  a  variation  on  the  c_^  pres 
theory  which  provides  that  "Where  the  trustor  with  a  general 
charitable  intent  gives  property  in  trust  for  a  specific  purpose, 
and  for  some  reason  that  purpose  cannot  be  carried  out,  a  court  of 
equity  will,  under  the  rule  of  c;^  pres,  direct  the  disposition  of 
the  property  to  some  related  charitable  purpose,  in  order  to  carry 
out  the  trustor's  intentions  as  nearly  as  possible."   (Witkin, 
"Summary  of  California  Law,"  Vol.  4,  p.  2916.)   (See  Estate  of 
Loring.  29  Cal.  2d  423,  436;  Estate  of  Faulkner,  128  C.A.  2d  575, 
579;  Estate  of  Tarant,  38  Cal.  Zd  42,  49.) 

Whether  the  bequest  is  made  V7ith  a  general  charitable 
intent  is  ultimately  for  the  court  to  decide.   However,  it  may  be 
noted  that  the  courts  frequently  presume  a  general  charitable  intent 
from  the  specific  charitable  intent  where  the  specific  purpose  falls 
within  the  broad  range  of  charitable  categories  known  as  good  works, 
e.g. ,  educational  objects.   The  construction  of  a  library  would 
clearly  appear  to  be  a  valid  educational  object.   (See  Witkin, 
"Summary  of  California  Uw,"  Vol.  4,  p.  2912  and  10  Cal.  Jur.  2d 
260.) 

The  cy  pres  power  le  to  be  exercised  only  by  the  court; 
the  trustees  do  not  Tiave  this  authority.   (City  of  Aurora  ex  rel. 
Paul  Eean  v.  The  Young  Men's  Christian  Ass  n  of  Aurora  (111.),  l37 
^J.E.  2d  347,  and  the  cases  therein  cited.) 

The  legal  standard  under  cy  pres  is  whether  it  has  become 
impossible  or  impracticable  to  fulfill  the  trustor's  original 
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intention.   Therefore,  the  Library  Commission  must  make  the  initial 
determination  as  to  whether  it  has  become  impossible  or  impracticable 
to  utilize  the  entire  Waden  bequest  for  the  construction  and  equip- 
ping of  a  branch  library  to  be  known  as  The  Anna  E.  Waden  Branch 
Library.   If  the  Library  Commission  determines  that  it  is  impossible 
or  impracticable  to  apply  the  entire  bequest  to  the  construction  and 
equipping  of  a  Waden  Branch  Library  and  the  Library  Commission  has 
set  aside  sufficient  funds  from  the  bequest  with  which  to  construct 
and  equip  an  Anna  E.  Waden  Branch  Library  and  wishes  to  use  the 
alleged  surplus  from  the  bequest  for  the  ailargement  of  the  Excelsior 
Branch  Library  Project,  it  must  apply  to  the  Superior  Court  for  a 
determination  as  to  whether  such  alleged  surplus  funds  may  be  so 
used  for  that  purpose.   (See  City  Attorney's  Opinion  Mo.  63-27, 
June  27,  1963.) 

You  are  advised  accordingly. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   San  Francisco  Library  Commission 
Civic  Center 
San  Francisco,  California  94102 

Attn:   Mr.  Frank  A.  Clarvoe,  Jr. 
Secretary 


GEK 


No.    65-20-A 


July  21,    1965 


Hon.  V/illiam  C.   Blake 

Supervisor 

235  City  Hall 

San  Francisco,  California 

Re:  Powers  of  Board  of  Supervisors  with 
Relation  to  the  Construction,  Design 
and  Location  of  State  Freeways 

Dear  Supervisor  Blake: 

This  is  in  response  to  your  letter  of  July  16,  1965, 
received  in  this  office  on  July  20,  1965,  enclosing  a  copy  of  a 
pending  resolution  proposing  a  declaration  of  policy  with  respect 
to  a  San  Francisco  Plan  for  a  subsurface  Golden  Gate  Freeway,  and 
requesting  that  I  answer  the  following  questions  in  connection  with 
the  proposed  resolution: 

"(1)   Should  the  resolution  be  adopted  will  it  make 
mandatory  upon  the  State  a  requirement  (a)  that  the 
State  construct  a  freeway  along  the  route  mentioned  and 
(b)  that  the  freeway  be  constructed  precisely  in  the 
manner  proposed  by  the  resolution? 

"(2)  Conversely,  may  the  State  depart  from  the  specifi- 
cations of  the  resolution  and  construct  the  freeway  in  a 
manner  slightly  or  substantially  divergent  therefrom? 

"(3)   VJill  adoption  of  the  resolution  commit  our  Board 
in  any  way  to  consummation  of  local  actions  involved  in 
freeway  construction  such  as  realignment  or  closing  of 
thoroughfares  to  provide  ingress  and  egress,  whether 
the  State  departs  from  the  specifications  of  the 
resolution  or  not?" 

As  your  Board  has  been  advised  in  previous  opinions  of 
this  office,  the  power  to  construct,  design  and  determine  the  loca- 
tion of  freeways  has  been  exclusively  vested  in  the  State  of 
California  and  its  duly  authorized  agencies  under  existing  constitu- 
tional and  statutory  provisions.   (See  Opinions  No.  64-19,  dated 
August  5,  1964;  No.  63-42,  dated  September  24,  1963;  No.  183,  dated 
June  3,  1956;  No.  1070,  dated  April  26,  1956.)   Consequently,  the 
proposed  resolution  constitutes  merely  a  declaration  of  policy  by 
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the  Board  of  Supervisors  and  recommendation  to  the  State  in  connec- 
tion v;ith  the  location,  design  and  construction  of  the  freeway 
described  therein,  and  has  no  other  legal  effect. 

However,  under  the  provisions  of  Section  100.2  of  the 
Streets  and  Highways  Code,  no  city  street  or  county  highway  shall  be 
closed,  either  directly  or  indirectly,  by  the  construction  of  a 
freeway  except  pursuant  to  an  agreement  between  the  Board  of  Super- 
visors and  the  State,  unless  such  closing  is  temporarily  necessary 
during  construction  operations.  Accordingly,  if  the  State  plan  of 
freeway  construction  along  the  route  mentioned,  or  along  an  alter- 
nate route,  requires  the  closing  of  city  streets,  the  Board  of 
Supervisors  can  refuse  to  enter  into  the  required  freeway  agreement 
if  it  feels  that  the  State  plan  is  detrimental  to  the  best  interests 
of  the  City  and  County  of  San  Francisco  and  its  inhabitants.  The 
freeway  could  not  then  be  constructed  under  such  State  plan. 

In  answer  to  your  specific  questions,  you  are  accordingly 
advised  as  follows: 

The  adoption  of  the  resolution  will  not  make  it  mandatory 
that  the  State  construct  a  freeway  along  the  route  mentioned  or  that 
a  freeway  be  constructed  precisely  in  the  manner  proposed  by  the 
resolution. 

2.  The  State  has  the  power  to  depart  from  the  specifica- 
tions of  the  resolution  and  construct  a  freev;ay  slightly  or  substan- 
tially divergent  therefrom.  However,  if  the  plan  of  said  freev/ay 
construction  requires  the  closing  of  city  streets  and  the  Board  of 
Supervisors  determines  that  the  plan  is  detrimental  to  the  interests 
of  the  City  and  County  and  its  citizens,  it  can  refuse  to  enter  into 
the  freeway  agreement.   Under  the  provisions  of  Section  100.2  of  the 
Streets  and  Highways  Code  the  proposed  freeway  could  not  then  be 
constructed  under  such  plan. 

3.  The  adoption  of  the  resolution  will  not  legally  commit 
the  Board  to  consummation  of  local  actions  involved  in  freeway 
construction  such  as  realignment  or  closing  of  thoroughfares, 
whether  the  State  departs  from  the  specifications  of  the  resolution 
or  not.   Such  matters  would  have  to  be  the  subject  of  a  separate 
freeway  agreement  with  the  State,  which  would  be  the  binding  legal 
agreement . 

Very  truly  yours, 


THOI'lAS  M.  O'CONNOR 
City  Attorney 


TJE 
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SUBJECT:      EFFECT  ON  SECTION  145.1    (LI^fITED  TENURE  APPOINTMENTS) 
WHEN  BOARD  OF  SUPERVISORS  REPEALS   ORDINANCE  NO.    6532 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Employee  representatives  appeared  before  the 
Governmental  Services  Committee  on  March  16,  1965, 
requesting  the  repeal  of  Ordinance  6532,  which  currently 
authorizes  limited  tenure  appointments  in  City  and 
County  Service. 

"The  Governmental  Services  Committee  has  continued 
the  employee  representatives'  request  on  their  calendar 
pending  Civil  Service  conferences  with  such  representatives 
to  the  end  that  a  procedure  be  developed  to  which  all 
interested  parties  could  concur.   During  the  course  of 
such  conferences,  questions  have  been  raised  concerning 
the  intent  of  the  following  language  in  Section  145.1 
of  the  Charter: 

"'Authority  for  limited  tenure  appointments  if 
established  pursuant  to  the  authority  of  this  paragraph, 
shall  cease  six  months  after  repeal  by  the  Board  of 
Supervisors  of  the  ordinance  which  authorizes  such 
appointments . ' 

"Your  advice  on  the  following  is  respectfully  requested: 

"1.   If  the  subject  ordinance  is  repealed,  must  all 
limited  tenure  employees  appointed  prior  to  the  date  of 
repeal  be  laid  off  six  months  from  the  date  of  repeal? 

"2,   May  limited  tenure  appointments  be  authorized 
during  the  six  month  period  referred  to  in  the  above 
passage  of  Charter  Section  145.1?    If  yes,  must  such 
appointments  be  terminated  six  months  from  the  date  of 
repeal? 

"3.  Within  the  framework  of  Charter  Section  145.1 
is  it  permi3sible  for  the  Board  of  Supervisors  to  enact 
an  ordinance  which  would  allow  limited  tenure  appointments 
to  selective  classifications  where  past  history  and  future 
prospects  indicate  a  continuing  shortage  of  eligible 
candidates?" 
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OPINION 

Your  request  deals  with  the  effect  that  the  repeal  of 
Ordinance  No.  6532  which  established  limited  tenure  appointments 
would  have  on  present  limited  tenure  positions  as  well  as  future 
appointments  thereto.   Ordinance  No.  6532  provides  as  follows: 

"AN  ORDINANCE  MAKING  OPERATIVE  THE  PROVISIONS  OF 
SECTION  145.1  (LIMITED  TENURE  APPOINTMENTS),  OF 
THE  CHARTER. 

"Be  it  Ordained  by  the  People  of  the  City  and  County 
of  San  Francisco: 

"Section  1.   The  President  of  the  United  States 
having  declared  on  December  16,  1950,  that  a  National 
emergency  exists  and  an  Act  authorizing  compulsory 
military  training  or  service  now  being  in  effect,  and 
pursuant  to  the  recommendations  of  the  Civil  Service 
Commission,  the  provisions  of  Section  145.1  of  the 
Charter  authorizing  recruitment  of  personnel  for  the 
municipal  service  under  limited  tenure  appointments 
are  hereby  declared  to  be  operative." 

Section  145.1  which  pertains  to  the  subject  of  limited 
tenure  appointments  contains  the  following  language: 

"When  in  time  of  war  declared  by  the  Congress  of 
the  United  States  eligibles  are  not  available  for 
appointment  from  registers  established  through  the 
regular  examination  procedure  as  provided  under  sec- 
tion 145  hereof,  the  civil  service  commission  may 
qualify  applicants  for  wartime  appointments  to 
positions  through  informal  and  non-competitive  tests. 
Such  tests  and  appointments  resulting  therefrom  shall 
be  governed  solely  by  the  provisions  of  this  section 
and  by  rule  of  the  civil  service  commission  adopted  pursuant 
thereto  and  the  tests  shall  be  adequate  in  the  judgment 
of  the  civil  service  commission  to  determine  the  capacity 
of  applicants  to  perform  the  duties  of  the  positions  to 
be  filled  pending  creation  of  lists  of  eligibles through 
the  regular  examination  procedure  as  provided  in  section 
145  hereof.    Appointments  made  under  the  provisions  of 
this  section  shall  be  designated  'limited  tenure  appoint- 
ments' and  may  continue  only  until  registers  of  eligibles 
are  established  through  the  regular  examination  procedure 
provided  in  section  145  hereof  but  in  no  event  to  exceed 
six  months  beyond  the  cessation  of  hostilities." 
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In  addition  to  this  method  of  appointing  limited 
tenure  employees,  Charter  Section  145.1  provides  for  the  following 
method  in  the  last  paragraph  thereof: 

"In  time  of  national  emergency  declared  by  the 
President  of  the  United  States  or  by  the  Congress  or 
while  any  act  authorizing  compulsory  military  service 
or  training  is  in  effect,  the  provisions  of  this 
section  may  also  be  made  operative  upon  recommendation 
of  the  civil  service  commission  and  approval  of  the 
board  of  supervisors  by  ordinance  enacted  by  two-thirds 
vote  of  the  board.   Authority  for  limited  tenure 
appointments,  if  established  pursuant  to  the  authority 
of  this  paragraph,  shall  cease  six  months  after  repeal 
by  the  board  of  supervisors  of  the  ordinance  which 
authorized  such  appointments." 

The  section,  therefore,  is  not  only  the  authority 
whereby  limited  tenure  appointments  may  be  made  but  also  is 
a  limitation  on  the  period  of  time  for  which  a  limited  tenure 
employee  may  serve.    The  last  paragr^  h  of  Section  145.1 
quoted  above  definitely  states  that  the  termination  of  the 
right  to  make  limited  tenure  appointments  and  the  term  of 
these  appointments  shall  be  not  later  than  six  months  after 
the  repeal  by  the  Board  of  Supervisors  of  the  ordinance  which 
authorized  such  appointments. 

With  this  background  material,  I  will  now  answer  your 
specific  questions: 

1.  Yes,  all  limited  tenure  employee  appointments  made 
under  the  authority  of  Ordinance  6532  must  be  terminated  six 
months  after  the  ordinance  is  repealed. 

2.  Yes,  appointments  of  limited  tenure  employees  could 
be  made  during  the  six  months  period  following  the  repeal  of 
Ordinance  6532.   All  such  appointments  would  terminate  six  months 
following  the  repeal  of  the  ordinance. 

3.  Yes,  selective  classifications  could  continue  to 
be  filled  by  appointment  of  limited  tenure  eraploj'ees  since  the 
test  for  each  classification  is  that  '"eligibles  are  not  available 
for  appointment  from  registers  established  through  the  regular 
examination  procedure  as  provided  under  section  145"  and  while 
any  act  authorizing  compulsory  military  service  or  training  is 

in  effect."    If  the  Board  of  Supervisors  determines  that  these 
two  factors  are  present  as  to  certain  classifications,  they  may 


OPINION  NO.  65-21 
August  10,  1965 
Page  4 


enact  an  ordinance  which  would  be  limited  to  these  specific 
classifications  and  which  would  repeal  the  existing  general 
ordinance.   Thereafter  limited  tenure  appointments  could  be 
made  to  the  classifications  so  found  by  the  Board  of  Supervisors 
to  meet  the  requirements  of  Section  145.1. 

You  are  advised  accordingly. 

Respectfully  submitted, 


I 


THOMAS   M.    O'CONl-IOR 
City  Attorney 


To:   Mr.  George  J.  Grubb 

General  Manager,  Personnel 

Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California  94102 


FJW 
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July  30,  1965 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Re:   Powers  And  Functions  Of  The  Board  Of 

Supervisors  Sitting  As  A  County  Board  Of 
Equalization  With  Relation  To  Assessment 
Procedures 

Dear  Mr.  Dolan: 

This  is  in  response  to  your  July  28,  1965  letter  in 
which  you  state  that  Supervisor  George  Moscone  would  appreciate 
having,  at  or  prior  to  the  next  meeting  of  the  County  Board  of 
Equalization  on  August  2,  1965,  an  analysis  of  the  case  of  Gilmore 
V.  County  of  Los  Argeles,  186  Cal.  App.  2d  471,  insofar  as  it  per- 
tains to  and  affects  the  conduct  of  the  Board's  proceedings  and 
its  decisions  upon  applications  submitted  to  it. 

The  case  cited  above  involved  an  action  to  recover  taxes 
paid  under  protest,  in  which  it  was  basically  alleged  by  the  plain- 
tiffs and  appellants,  A.  F.  Gilmore  Co.,  et  al.,  that  the  Assessor 
of  the  County  of  Los  Angeles  in  assessing  their  properties  did  so 
illegally  and  improperly,  and  that  the  County  Board  of  Equalization, 
after  hearing,  had  arbitrarily,  discriminatorily  and  fraudulently 
refused  to  reduce  plaintiffs'  land  assessments.   Judgment  for 
defendants  and  respondents  County  of  Los  Angeles,  et  al.,  was 
affirmed  by  the  District  Court  of  Appeal.   Petition  for  hearing  by 
the  Supreme  Court  was  denied. 

In  the  case,  the  court  commented  on  the  functions  of  the 
County  Board  of  Equalization  as  follows,  at  pages  476-477: 

"The  board  is  not  bound  by  the  technical  rules  of  evi- 
dence; however  it  acts  in  a  judicial  capacity  and  can 
make  its  orders  only  on  the  basis  of  legal  evidence. 
(Rancho  Santa  Margarita  v.  County  of  San  Diego,  135  Cal. 
App.  134  [26  P.  2d  716J;  Universal  Consolidated  Oil  Co. 
V.  Byram,  25  Cal.  2d  353  [153  P.  2d  746].)   The  board's 
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determination  of  the  facts  cannot  be  set  aside  unless 
the  determination  is  fraudulent,  arbitrary,  an  abuse 
of  discretion  or  the  board  failed  to  follow  the 
standards  prescribed  by  the  Legislature.   (McClelland 
V.  Board  of  Supervisors,  30  Cal.  2d  124,  129  [180  P. 
2d  676];  Eastern-Columbia,  Inc.  v.  County  of  Los 
Angeles,  70  Cal.  App.  2d  497,  503  [161  P.  2d  407]; 
Bank  of  America  v.  Mundo,  37  Cal.  2d  1,  5  [229  P.  2d 
345];  De  Luz  Homes,  Inc.  v.  County  of  San  Diego, 
supra,  45  Cal,  2d  546,  564.)   The  board's  determination 
on  a  question  of  law  is  always  subject  to  review. 
(Flying  Tiger  Line,  Inc.  v.  County  of  Los  Angeles,  51 
Cal.  2d  314,  320  [333  P.  2d  323].) 

"The  issue  before  a  reviewing  court  is  whether  there 
was  substantial  evidence  before  the  board  upon  which  its 
determination  could  have  been  founded.   The  inquiries 
which  the  board  makes  are:   (1)   What  is  the  fair  market 
value  of  the  property  in  question;  and  (2)  whether  the 
assessed  value  thereof  is  equal  to  the  product  of  fair 
market  value  and  the  ratio  of  assessment  values  to  fair 
market  value  prevailing  generally  throughout  the  county. 
See  Wild  Goose  Country  Club  v.  County  of  Butte,  supra, 
60  Cal.  App.  339,  343. 

"The  determination  of  the  board  will  not  be  re- 
jected by  the  reviewing  court  if  there  is  in  the  record 
substantial  evidence  to  support  the  board's  determina- 
tion. Any  evidence  which  tends  to  prove  fair  market 
value  or  the  ratio  of  assessment  values  to  market  values 
would  be  relevant  but  all  relevant  evidence  is  not  neces- 
sarily substantial.   In  89  University  of  Pennsylvania 
Law  Review  1026,  it  is  stated: 

"'  .  .  .  [T]he  term  "substantial  evidence"  should 
be  construed  to  confer  finality  upon  an  administrative 
decision  on  the  facts  when,  upon  an  examination  of  the 
entire  record,  the  evidence,  including  the  inferences 
therefrom,  is  found  to  be  such  that  a  reasonable  man, 
acting  reasonably,  tpight  have  reached  the  decision;  but, 
on  the  other  hand,  if  a  reasonable  man,  acting  reasonably, 
could  not  have  reached  the  decision  from  the  evidence  and 
its  inTerences  then  the  decision  is  not  supported  by  sub- 
stantial evidence  and  should  be  set  aside.  .  .  . '  (89 
U.  of  Pa.  L.  Rev.  1026,  1038.)"   (Omissions  and  under- 
scoring by  the  court.) 
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With  reference  to  the  question  of  value,  the  court 
pointed  out  that  the  Constitution  requires  that  all  taxable  prop- 
erty must  be  taxed  in  proportion  to  its  value,  and  that  under  the 
provisions  of  Section  401  of  the  Revenue  and  Taxation  Code  of  the 
State  of  California  property  must  be  assessed  at  its  full  cash 
value,  which  is  defined  by  Section  110  of  the  code  as  meaning 
"the  amount  at  which  property  would  be  taken  in  payment  of  a  just 
debt  from  a  solvent  debtor."  The  court  then  quoted  the  following 
statement  from  the  case  of  DeLuz  Homes,  Inc.  v.  County  of  San 
Diego,  45  Cal.  2d  546,  561-562,  with  relation  to  the  meaning  of 
^fuii  cash  value": 

"'The  standard  of  valuation  prescribed  by  the  Legis- 
lature is  that,  "[A] 11  taxable  property  shall  be  assessed 
at  its  full  cash  value."   (Rev.  &  Tax.  Code,  §  401.) 
"Full  cash  value,"  as  defined  in  section  110  of  the 
Revenue  and  Taxation  Code,  "means  the  amount  at  which 
property  would  be  taken  in  payment  of  a  just  debt  from 
a  solvent  debtor."  It  provides,  in  other  words,  for  an 
assessment  at  the  price  that  property  would  bring  to  its 
owner  if  it  were  offered  for  sale  on  an  open  market  under 
conditions  in  which  neither  buyer  nor  seller  could  take 
advantage  of  the  exigencies  of  the  other.   It  is  a 
measure  of  desirability  translated  into  money  amounts 
(see  Brandeis,  J.,  concurring  in  Missouri  ex  rel.   South- 
western Bell  Tel.  Co.  v.  Public  Service  Com.,  262  U.S. 
276,  310  [43  S.  Ct.  544,  67  L.  Ed.  981]),  and  might  be 
called  the  market  value  of  property  for  use  in  its  present 
condition.   Indeed,  section  401  of  the  Revenue  and  Tax- 
ation Code  as  originally  enacted  (Pol.  Code,  §  3627)  con- 
tained the  words  Market  value"  as  the  standard  for  valu- 
ation of  the  stock  of  domestic  corporations,  and  after 
"market  value"  was  deleted  in  1881  (Stats.,  1881, 
ch.  LIII,  p.  57).  this  court  stated  that  the  term  had  been 
synonymous  with  full  cash  value."   (Crocker  v.  Scott, 
149  Cal.  575,  585  [87  P.  102];  see  also  San  Francisco  Nat. 
Bank  v.  Dodge,  197  U.S.  70,  79  [25  S.  Ct.  384,  49  L.  Ed. 
669].)'" 

It  is  to  be  noted  that  although  the  Gilmore  case  and 
the  De  Luz  case  equate  "full  cash  value  with  "market:  value", 
neither  case  prescribes  a  fixed  rule  as  to  the  method  or  formula 
to  be  used  in  determining  what  constitutes  "market  value"  in 
assessing  real  property  generally.   In  this  connection,  the  court 
in  the  De  Luz  case  pointed  out,  pages  563-564: 
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"Assessors  generally  estimate  value  by  analyzing 
market  data  on  sales  of  similar  property,  replacement 
costs,  and  income  from  the  property  (see  1  Bonbright, 
Valuation  of  Property,  pp.  113-266;  American  Institute 
of  Real  Estate  Appraisers,  The  Appraisal  of  Real  Estate, 
pp.  75-85;  Fisher,  Real  Estate  in  California,  p.  157), 
and  since  no  one  of  these  methods  alone  can  be  used  to 
estimate  the  value  of  all  property,  the  assessor,  sub- 
ject to  requirements  of  fairness  and  uniformity,  may 
exercise  his  discretion  in  using  one  or  more  of  them. 
(Utah  Const.  Co.  v.  Richardson,  187  Cal.  649,  652-653 
[203  P.  401];  Southern  Calif.  Tel.  Co.  v.  County  of 
Los  Angeles,  45  Cal.  App.  2d  111,  116-118  [113  P.  2d 
773].)^ 

The  foregoing  statement  from  the  De  Luz  case  is  contained 
in  the  State  Board  of  Equalization's  Handbook  on  Local  Equalization, 
AH  311,  6-1-60,  page  12,  under  the  heading  "C.   SUBSTANTIVE  RULES," 
and  was  quoted  to  the  Board  at  its  hearing  on  Monday,  July  26, 
1965.  As  these  Rules  set  forth  basic  principles  for  the  guidance 
of  county  boards  of  equalization  in  the  performance  of  their 
equalization  functions,  and  are  supported  by  legal  authority,  I 
am  quoting  them  in  full  for  your  information  and  guidance: 

"C.   SUBSTANTIVE  RULES 

"A  local  board  of  equalization  is  not  restricted 
in  the  performance  of  its  duties  to  the  correction  of 
fraudulent  conduct  or  gross  errors  in  the  assessment 
of  property.   Section  1603;  Los  Angeles  Gas  &  Electric 
Co.  V.  Los  Angeles  County,  162  Cal.  164.   Nor  is  it 
required  to  revise  the  determination  of  the  assessor  in 
every  case  in  which,  if  acting  in  the  first  instance, 
it  would  have  reached  a  different  conclusion.   On  a 
question  of  valuation  it  cannot  be  expected  that  differ- 
ent persons,  however  expert,  will  reach  the  same  figure. 

"An  assessment  is  presumptively  fair  and  the  burden 
of  proof  that  it  is  not  is  upon  the  taxpayer.   Wild  Goose 
Country  Club  v.  Butte  County,  60  Cal.  App.  339.   See 
also  Crothers  v.  County  of  Santa  Cruz,  151  Cal.  App.  2d 
219. 

"It  is  the  duty  of  a  county  board  of  equalization, 
in  reviewing  the  work  of  an  assessor,  to  see  that  the 
property  involved  has  been  valued  on  the  same  basis  as 
that  applied  to  other  property  of  like  character  and 
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similarly  situated.   See  Rittersbacher  v.  Board  of 
Supervisors ,  220  Cal.  535;  and  Eastern-Columbia,  Inc. 
V.  Los  Angeles  County,  61  Cal.  App'.  2d  734. 

"In  determining  this  question,  a  complaining  tax- 
payer's assessment  must  be  compared  with  the  average 
assessment  of  all  other  comparable  property  in  the 
county,  and  if  it  is  found  that  the  property  in  question 
was  assessed  at  the  same  proportion  of  its  value  as  all 
such  property  generally,  no  change  should  be  made.   It 
is  not  sufficient  to  show  merely  that  an  assessment  is 
disproportionate  in  comparison  with  those  of  a  few  other 
parcels,  for  to  reduce  an  assessment  on  such  a  ground 
might  only  increase  inequalities  already  existing  on  the 
tax  roll.   Birch  v.  County  of  Orange,  88  Cal.  App.  82; 
Wild  Goose  Country  Club  v.  Butte  Coimty,  supra.  A  show- 
ing  that  the  taxpayer's  property  is  assessed  at  a  greatly 
higher  proportion  of  its  value  than  a  few  surrounding 
properties  may,  however,  justify  an  inference  that  the 
assessment  is  in  fact  disproportionate  to  that  of  other 
property  generally.   Birch  v.  County  of  Orange,  supra. 

"In  determining  the  value  of  land,  it  is  proper  to 
consider  every  use  to  which  the  land  is  naturally  adapted 
and  which  will  enhance  its  value  in  the  minds  of  persons 
purchasing  in  the  open  market.   Wild  Goose  Country  Club  v. 
Butte  County,  supra. 

"Assessors  generally  estimate  value  by  analyzing 
data  on  sales  of  similar  property,  replacement  costs,  and 
income  from  the  property,  and  since  no  one  of  these  methods 
alone  can  be  used  to  estimate  the  value  of  all  property, 
the  assessor,  subject  to  requirements  of  fairness  and 
uniformity,  may  exercise  his  discretion  in  using  one  or 
more  of  them.   De  Luz  Homes ,  Inc.  v.  San  Diego  County, 
45  Cal.  2d  546.  563;  Utah  Con's t.  Co.  v.  Richar"gsonri87 
Cal.  649,  652-653." 

Very  truly  yours , 


cc :   Mr.  Russell  L.  Wolden 
Assessor 


THOMAS   M.    O'CONNOR 
City  Attoimey 


cc:   Kenneth  S.  Carey,  Esq, 
500  Sansome  Street 
San  Francisco,  California  94111 
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OPINION  NO.    65-22 
August   9,    1965 

SUBJECT:      POWER  OF  GRAND  JURY  TO   SUBPOENA  ASSESSOR'S  RECORDS 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Last  Monday  evening,  August  2,  1965,  Mr.  Russell 
L,  Wolden,  the  Assessor  for  the  City  and  County  of  San 
Francisco,  appeared  before  the  Grand  Jury  pursuant  to 
a  subpoena  duces  tecum,  a  copy  of  which  is  attached  to 
this  letter. 

"Mr.  Wolden  refused  to  produce  any  of  such  records 
called  for  in  said  subpoena  on  his  personal  conclusion 
that  he  was  prohibited  from  revealing  all  or  any  of 
their  contents  due  to  the  provisions  of  Section  451  of 
the  Revenue  and  Taxation  Code  of  California. 

"The  Grand  Jury  respectfully  requests  an  opinion 
from  your  office  as  its  duly  designated  legal  advisor 
in  such  questions  whether  it  is  entitled  to  these  records 
pursuant  to  all  pertinent  provisions  of  the  Revenue  and 
Taxation  Code  of  California  and  all  other  statutes  and 
codes  of  this  State,  including  those  contained  in  the 
Penal  Code  defining  the  powers,  duties  and  obligations 
of  the  Grand  Jury.  As  you  well  know,  these  records  were 
requested  of  the  Assessor  by  said  subpoena  for  presenta- 
tion during  the  secret  investigation  of  the  Assessor's 
office. 

"If  you  agree  with  the  District  Attorney  of  the 
City  and  County  of  San  Francisco  that  these  records 
should  be  made  available  to  us,  we  also  request  your 
suggested  procedure  for  obtaining  them  under  the 
existing  circumstances. 

"We  would  appreciate  your  response  for  our  dis- 
cussion at  our  next  meeting  on  Monday  night,  August 
9,  1965." 

I  OPINION 

The  powers,  duties  and  obligations  of  the  Grand  Jury 
in  so  far  as  here  applicable  are  to  'inquire  into  all  public 
offenses  committed  or  triable  within  the  county,'  (Section  917, 
Penal  Code)  look  into  '  wilful  or  corrupt  misconduct  in  office  of 
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public  officers  of  every  description  within  the  county,"  (Section 
919(c),  Penal  Code)  and  to  annually  examine  carefully  the  records 
and  accounts,  especially  those  pertaining  to  revenue,  of  all  officers 
of  the  county  and  to  report  the  facts  found,  together  with  recommenda- 
tions it  deems  fit  and  proper.     (Section  925,  Penal  Code.) 

In  its  investigations  the  Grand  Jury  has  free  access  to 
public  records.   Section  921  of  the  Penal  Code  states  that  the  Grand 
Jury  is  entitled  "to  the  examination,  without  charge,  of  all  public 
records  within  the  county."  Thus,  the  Grand  Jury  can  view  the  public 
records  in  the  Assessor's  office  on  request  and  without  the  need 
for  them  to  be  subpoenaed. 

Your  request  for  opinion  indicates  that  certain  Assessor's 
records  were  sought,  to  wit:  "the  records,  work  sheets  and  tax  bills 
concerning  both  the  real  and  personal  property''  of  certain  named 
assessees.   The  question  of  which  assessor's  records  are  open  to 
inspection  and  which  are  confidential  has  only  recently  been  before 
the  courts.   In  Gallagher  v.  Boiler,  231  ACA  537  (decided  December 
1964) ,  a  citizen  requested  the  right  to  inspect  an  affidavit  or 
claim  of  exemption  by  a  church  for  its  property.   The  contention  of 
the  assessor  was  that  the  document  was  confidential  and  not  open  to 
public  inspection,  relying  on  SectioiB  408  and  451  of  the  Revenue 
and  Taxation  Code.   Section  408  provides: 

"(a)  Except  as  otherwise  provided  in  subdivision 
(b)  any  information  and  records  in  the  assessor's  office 
which  are  not  required  by  law  to  be  kept  or  prepared  by 
the  assessor  are  not  public  documents  and  shall  not  be 
open  to  public  inspection. 

"(b)  The  assessor  shall  permit  an  assessee  of 
property  to  inspect  at  the  assessor's  office  any 
infortnation  and  records,  whether  or  not  required  to 
be  kept  or  prepared  by  the  assessor,  relating  to  the 
appraisal  and  the  assessment  of  his  property,  except 
information  and  records  which  also  relate  to  the 
property  or  business  affairs  of  a  person  other  than 
the  assessee." 

Section  451  provides: 

"All  information  required  by  the  assessor  or  furnished 
in  the  property  statement  shall  be  held  secret  by  the 
assessor.   The  statement  is  not  a  public  document  and 
is  not  open  to  public  inspection." 
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Since  the  court  found  that  the  claim  of  exemption  was 
"kept"  by  the  assessor  and  was  not  confidential  under  the  language 
of  Section  451,  it  held  that  the  document  in  issue  therein  was  a 
record  open  to  public  inspection.   However,  the  court  also  stated 
that  the  mandatory  property  statement  required  by  Section  441  of 
the  Revenue  and  Taxation  Code  was  confidential  (the  claim  of  exemp- 
tion is  voluntary  and  permitted  under  Section  254  of  the  Revenue  and 
Taxation  Code) .   Implicit  in  the  decision  is  a  holding  that  all 
information  and  records  required  by  law  to  be  prepared  or  kept  by 
the  assessor  are  open  to  inspection  except  the  mandatory  property 
statement. 

As  heretofore  indicated.  Section  451,  Revenue  and  Taxation 
Code  makes  the  mandatory  property  statement  confidential.   However, 
the  last  sentence  of  that  section  indicates  that  it  means  "confiden- 
tial" in  terms  of  being  a  public  record  and  open  to  public  inspection 
only.   It  certainly  cannot  be  constirued  to  intend  to  include  in  its 
prohibition  the  very  governmental  entity  for  whom  the  assessor  has 
custody  nor  the  investigatory  body  of  the  court  (In  re  Gannon, 
69  Cal.  541,  543)  which  is  charged  with  the  duty  of  examining  into 
the  conduct  of  the  office  and  public  official  whose  records  they  are. 

It  should  be  noted  with  respect  to  the  records  of  the 
assessor,  whether  open  to  inspection  or  confidential,  that  they  are 
not  'the  property"  of  the  assessor  as  an  individual,  that  the 
assessor  merely  has  custody  of  them.  (See  Hobart  v.  Com,  of  Corp. 
and  Tax.,  41  N.E.  2d  38,  42.) 

Moreover,  the  secrecy  stated  in  Section  451  cannot  mean 
to  be  absolute.   Section  408(b)  permits  an  assessee  inspection  of 
all  records  pertaining  to  his  assessment  irrespective  of  whether 
the  assessor  has  prepared  or  kept  them  as  a  requirement  of  law. 
The  "Assessors'  Handbook,"  a  basic  guide  for  assessors,  states  vith 
respect  to  the  property  statement  that  disclosure  pursuant  to 
subpoena  issued  at  the  request  of  the  assessee  or  waiver  of  the 
benefit  of  the  section  by  the  assessee  will  not  be  contrary  to  the 
section,  nor  would  production  where  the  state  is  a  party  to  an 
action  involving  the  property  statement.   As  an  example,  it  is 
stated  that  the  statement  would  be  admissible  in  an  action  for  the 
collection  of  unsecured  taxes  where  the  assessee  denies  ownership 
of  the  property. 

It  is  indicated  in  the  cases  the  reasons  for  provisions 
for  confidentiality  of  property  statements  in  connection  with 
taxes  is  to  encourage  a  property  owner  to  make  a  full,  true  and 
complete  disclosure  concerning  his  property  by  giving  his  statement 
this  protection  in  the  public  interest.   (See  Gallagher  v.  Boiler, 
supra,  at  page  546;  Samish  v.  Superior  Court,  28  Cal.  App.  2d  685, 
694.) 
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However,  this  policy  will  not  be  permitted  to  operate  to  allow 
injustice  or  inefficiency  or  impropriety  in  the  operation  of  a 
public  office  by  suppressing  truth  necessary  in  an  inquiry  concerning 
such  office  authorized  by  law.   (See  Comuionwealth  v.  Mellon  Nat.  Bank 
&  Trust  Co. ,  61  A. 2d  430,  434;  Graham  Farm  Land  Co.  v.  Commonwealth, 
70  A. 2d  219,  221;  In  re  Hermstein.  20  Ohio  Op. 405. 413)   (See  15  Ops. 
Atty.  Gen.  152;  9  Ops.  Atty.  Gen.  45.) 

The  reason  for  deeming  the  property  statement  confidential 
is  not  present  here  inasmuch  as  the  investigation  of  the  Grand  Jury 
is  into  the  public  office  charged  with  the  administration  of  the  laws 
which  require  the  filing  of  the  statement  and  which  require  official 
action  based  upon  it.   Under  such  circumstances  where  irregularities 
in  administration  of  the  same  tax  laws  requiring  the  statement  or 
violations  thereof  may  be  found  or  irregularities  or  erroneous 
statements  in  the  property  statements  themselves  may  be  disclosed, 
it  seems  clear  that  the  statements  would  lose  their  confidentiality. 
(See  Webb  v.  Standard  Oil  Co.,  A9  Cal .  2d  509,  513;  Aday  v.  Superior 
Court,  55  Cal.  2d  789.)   Additionally,  the  public  officer  whose 
office  is  under  investigation  ought  not  to  be   able  to  assert  any  of 
the  privileges  set  forth  in  the  codes  based  on  public  policy  or 
permitted  for  the  benefit  of  another,  for  then  the  public  policy 
becomes  a  shield  for  a  private  purpose  only.   (Metzler  v.  U.S.,  64  F, 
2d  203,  208;  Markwell  v.  Sykes,  173  Cal.  App.  2d  642,  647.) 

Additionally,  under  Section  925  of  the  Penal  Code  the 
Grand  Jury  has  the  duty  to  examine  the  accounts  and  records, 
especially  those  pertaining  to  revenue,  of  all  officers  of  the 
county.   Certainly  without  the  original  records  of  the  office, 
whether  those  records  are  open  to  the  public  or  confidential,  its 
duty  could  not  effectively  he   carried  out.   (See  Clarke  v.  Meade, 
85  A. 2d  169,  171.) 

Moreover,  the  production  of  the  requested  records  before 
the  Grand  Jury  will  not  make  them  public  nor  will  their  contents 
become  public  information  except  as  to  those  relevant  to  an 
Indictment,  if  any,  which  may  be  returned  at  the  completion  of  the 
investigation.   The  investigation  and  deliberation  of  the  Grand  Jury 
is  secret  and  any  information  developed  must  not  be  disclosed 
except  under  limited  circumstances.   (Sections  924,  924.1,  924.2, 
924.3,  939,  Penal  Code.) 

For  the  foregoing  reasons,  it  is  my  opinion,  and  you  are 
80  advised,  that  the  Grand  Jury  is  entitled  to  the  production  of 
all  the  records  requested  by  it  to  be  produced  by  the  Assessor. 
Additionally,  you  are  advised  that  in  the  instant  case  the  Grand 
Jury  is  not  limited  to  an  examination  of  only  those  records  open  to 
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the  public,  but  is  also  entitled  to  examine  those  records  that  have 
been  declared  by  statute  to  be  closed  to  public  inspection. 

You  also  request  advice  as  to  procedures  which  may  be 
pursued  to  obtain  the  records  by  reason  of  the  Assessor's  refusal 
to  obey  the  subpoena  under  the  present  circumstances. 

The  privilege  of  confidentiality  which  a  property  statement 
has  under  Section  451  belongs  to  the  Assessee  and  may  be  waived  by 
him.   If  a  release  or  waiver  is  obtained  from  any  assessee  named 
in  the  subpoena,  the  Assessor  should  produce  the  property  statement 
and  any  supplementary  data  in  his  office  relating  to  the  statement 
without  a  subpoena  or  other  court  order.   (See  58  Am.Jur .298-301 .) 

Further,  as  discussed  above,  it  is  my  opinion  that  without 
necessity  of  such  consent  or  waiver,  the  Grand  Jury  in  this 
investigation  is  entitled  to  obtain  the  documents  described  in  the 
subpoena  from  the  Assessor.  A  criminal  contempt  proceeding  may  be 
initiated  by  the  Grand  Jury  if  it  becomes  necessary  to  accomplish 
this  result.   In  that  proceeding  the  court  which  issued  the  subpoena 
will  issue  an  order  directing  the  Assessor  to  appear  before  the  court 
and  if  the  Assessor  at  that  time  wishes  to  defend  the  legality  of 
his  position  in  refusing  to  deliver  the  documents,  he  may  do  so  and 
the  court  after  hearing  will  decide  the  matter.   A  statement  of 
the  legal  principles  involved  in  a  contempt  proceeding  for  the 
information  of  the  Grand  Jury  is  attached. 

Respectfully  submitted, 


THDIdAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Robert  McCarthy,  Foreman 
Grand  Jury 
Room  469  City  Hall 
San  Francisco,  California 


ATTACHMENT  TO  OPINION  RE  POWER 

OF   GRAND   JURY   TO   SUBPOENA  ASSESSOR'S 

RECORDS . 


Procedure  for  Enforcement  of 
Subpoena  Duces  Tecum 


The  procedure  presupposes  a  subpoena  sufficient  in  form 
and  properly  issued.  (See  Rogers  v.  Superior  Court,  145  Cal.  88; 
In  re  Peart,  5  Cal.  App.  2d  469.) 

Section  1331  of  the  Penal  Code  provides  that  disobedience 
to  subpoena  may  be  punished  by  the  court  as  a  contempt.   Contempt 
of  court  is  defined  as  an  act  committed  in  or  out  of  the  presence 
of  court  which  tends  to  impede,  embarrass,  or  obstruct  the  court 
in  discharge  of  its  duties.   (In  re  Shortridge,  99  Cal.  526) 

A  contempt  may  be  civil  or  criminal  and  the  latter  is 
committed  by  an  act  of  disregard  to  the  court  or  an  interference 
with  its  functioning.  A  Grand  Jury  is  a  judicial  body.   (Ex  parte 
Sternes,  82  Cal.      245;  In  re  Bruns,  15  Cal.  App.  2d  1) 

Jurisdiction  for  punishment  of  the  disobedience  to  a 
subpoena  is  within  the  court  issuing  the  subpoena  (CCP  1991)  . 
There  are  two  classificiations  of  contempt,  direct  and  indirect. 
Direct  contempt  is  committed  in  the  presence  of  court  while  indirect 
contempt  is  outside  the  presence  of  court.   Refusal  of  a  witness 
to  bring  with  him  books  and  records  in  compliance  with  direction 
of  a  subpoena  is  an  indirect  contempt  (Dreher  v.  Superior  Court, 
124  Cal.  App.  469). 

The  procedure  for  commencing  an  indirect  contempt  is  to 
file  an  affidavit  setting  forth  the  facts  giving  rise  to  the 
contempt.   (CCP  1212)   Upon  filing  the  affidavit  the  court  will 
execute  an  ex  parte  order  to  show  cause  which  must  be  personally 
served  on  the  party  charged.   (In  ro  Meyer,  131  Cal.  App.  41) 
The  affidavit  is  in  the  nature  of  a  pleading  and  should  be  drawn  with 
particularity.   (Hotaling  v.  Superior  Court,  191  Cal.  501) 

The  party  charged  with  contempt  is  entitled  to  a  hearing 
at  which  he  may  present  his  defenses.   (CCP  1217)   There  are  no 
statutory  time  limits  provided  for  the  hearing  of  a  contempt  charge 
but  due  process  of  law  requires  that  the  accused  be  allowed  a 
reasonable  opportunity  to  prepare  and  present  his  defense.   (Ingold 
V.  Municipal  Court,  85  Cal.  App.  2d  651) 
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The  court  may  punish  one  found  guilty  of  contempt  by  a 
fine  not  exceeding  $500.00  or  imprisonment  not  exceeding  5  days, 
or  both.   (CCP  1218)   In  addition  to  and  exclusive  from  the  punish- 
ment provided  by  CCP  1218,  a  person  found  guilty  of  a  criminal 
contempt  regarding  wilful  disobedience  of  any  process  or  order 
lawfully  issued  by  a  court  is  guilty  of  misdemeanor  (Penal  Code  166, 
Subd.  4)  punishable  by  imprisonment  in  the  county  jail  not  exceeding 
6  months  or  by  fine  not  exceeding  $500.00,  or  both.   (Penal  Code  19) 

Judgments  and  orders  in  Contempt  proceedings  are  final 
and  conclusive  and  are  not  appealable.   (CCP  1222) 

One  who  is  judged  guilty  of  contempt  has  available 
only  the  remedy  of  habeas  corpus  and  certiorari  to  test  the 
jurisdiction  of  the  court  issuing  the  contempt  order.   (In  re  Lake, 
65  Cal.  App.  420;  In  re  Halliuan.  126  Cal .  App.  121;  In  re  Chapman, 
141  Cal.  App.  2d  387;  Cue  v.  Dennis,  28  Cal.  2d  616) 
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NO.  65-22-A 


July  20,  1955 


Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Re:   Street  Improvement;  Liability  for  Injuries 
Resulting  from  Impairment  of  Access  to 
Abutting  Property. 

Dear  Mr.  Dolan: 

This  is  in  reference  to  your  letter  of  April  27,  1965, 
relating  to  the  proposed  improvement  of  Mississippi  Street  north 
of  25th  Street.   The  Governmental  Services  Committee,  in  its 
consideration  of  this  matter  at  its  meeting  of  April  23rd,  was 
advised  by  Mr.  Leonard  Bloom,  attorney  for  the  ovmer  of  Lot  15, 
Block  4224  (1004  Mississippi  Street),  that  the  improvement  as 
contemplated  might  subject  the  City  to  an  action  in  inverse  con- 
demnation.  At  the  request  of  the  Committee,  Mr.  Bloom,  under 
date  of  July  8,  1965,  submitted  a  letter  memorandum  to  this 
office  in  support  of  his  client's  position  for  our  consideration 
in  further  advising  the  Committee  in  this  matter. 

The  work  proposed  to  be  done  consists  of  the  grading 
of  a  portion  of  Mississippi  Street  north  of  25th  Street  and  the 
construction  of  side  sewers,  curbs  and  pavement,  all  as  set  forth 
in  Department  of  Public  *«/orks  Specification  No.  22,470,  dated 
November,  1964.   The  portion  of  Mississippi  Street  to  be  graded 
does  not  include  the  area  immediately  fronting  Lot  15  but  would 
extend  up  to  within  approximately  39  feet  south  of  the  southerly 
property  line  of  Lot  15  and  result  in  a  maximum  1:1  slope  from 
the  end  of  the  paved  street  to  the  southerly  property  line  of 
Lot  15.   It  is  the  basic  contention  of  the  owner  of  Lot  15  that 
the  proposed  improvement  would  eliminate  all  public  access  there- 
to and  uhus  totally  destroy  the  value  of  said  property. 

In  California  compensation  must  be  made  to  a  property 
owner  not  only  where  his  property  is  taken  for  public  use  but 
also  where  it  is  damaged  for  public  use.   (Calif.  Const., 
Article  I,  Sec.  14;  Rose  v.  California.  19  Cal.  2d  713;  Bacich 
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V.  Board  of  Control.  23  Cal.  2d  343;  House  v.  L.  P..   County  Flood 
Control  Dist.^  25  Cal.  2d  384.)   A  landowner  enjoys  a  private 
property  right  in  the  street  upon  which  his  land  abuts  in  the 
nature  of  an  easement  of  access  in  such  street.   This  easement 
consists,  in  part,  of  the  right  to  get  into  the  street  upon  which 
his  property  abuts.   (Breidert  v.  Southern  Pac.  Co.,  61  Cal.  2d 
659.) 

However,  not  every  interference  with  his  access  to  the 
street  upon  which  his  property  abuts  constitutes  a  taking  which 
entitles  him  to  compensation.   Such  compensation  must  rest  upon 
his  showing  of  a  substantial  impairment  of  his  right  of  access  to 
such  street.   (Breidert  v.  Southern  Pac.  Co.,  supra.)   'Aether  a 
substantial  impairment  of  a  property  right  exists  is  a  question 
for  the  court  to  determine  under  all  the  facts  of  the  case.   Once 
this  detei"mination  has  been  made,  its  extent  is  then  determined 
by  the  jury.   (Cont.  Ed.  Bar,  California  Condemnation  Practice, 
ch.  4,  p.  72.) 

Thus  in  the  present  case  it  would  be  necessary  for  the 
property  owner  to  plead  and  prove  that  the  proposed  improvement 
of  Mississippi  Street  constituted  a  substantial  impairment  to 
her  right  of  access  to  said  street.   In  this  respect  it  is  her 
contention  that  at  the  present  time  the  property  has  both  pedes- 
trian and  vehicular  access  to  Mississippi  Street.   It  is  admitted 
that  vehicular  access  is  partially  limited  by  the  geography  but 
that  this  is  the  only  access  now  available  since  access  to  Texas 
Street  at  the  rear  of  the  property  is  over  private  property  and 
access  by  way  of  Mississippi  Street  from  the  north  has  been  cut 
off  by  the  constiruction  of  a  P.  G.  &  £.  tank  in  that  area. 

A  physical  inspection  of  the  property  indicates  that  it 
is  located  on  a  knoll  from  which  the  terrain  slopes  both  in  an 
easterly  and  southerly  direction.   Both  of  these  slopes  approxi- 
mate a  25  per  cent  grade.   Pedestrian  access  from  Mississippi 
Street  is  by  means  of  some  well-worn  trails  or  paths  as  shown  on 
the  photos  taken  by  the  Department  of  Public  v^Jorks  and  by  the 
property  owner.   The  pedestrian  paths  are  not  wide  enough  to 
allow  vehicular  access  and  there  is  no  indication  that  vehicles 
approach  the  property  from  Mississippi  Street.   Rather  the  vehic- 
ular approach  is  over  a  well-worn  path  from  Texas  Street  to  the 
west  of  the  property  and  aerial  photos  of  the  area  taken  in  1948 
and  1959  indicate  that  this  approach  has  been  in  existence  for  a 
considerable  period  of  time.   There  is  an  indication  that  the 
vehicular  access  from  Mississippi  Street  referred  to  by  Mr.  Bloom 
in  his  letter  of  July  och  may  have  trespassed  over  private  prop- 
erty as  much  as  22  feet  in  places. 
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that; 


Based  upon  the  foregoing  law  and  facts  it  is  my  opinion 


1.  A  complaint  in  inverse  condemnation  could  be  filed 
in  the  instant  case  if  the  improvement  was  ordered  according  to 
the  specifications  set  forth  in  Department  of  Public  Works 
Specification  No.  22,470. 

2.  The  determination  of  whether  the  property  owner  has 
established  that  a  substantial  impairment  of  her  right  of  access 
to  Mississippi  StreetHias"  resulted  from  the  proposed  improvement 
would  be  made  as  a  matter  of  law  by  the  court. 

3.  If  the  court  determines  that  a  substantial  impair- 
ment exists,  its  extent  would  be  determined  by  the  trier  of  fact, 
i.e.,  by  the  jury  or  by  the  judge  if  the  matter  is  heard  without 
a  jury. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


JJS 


OPINION  NO.      65-23 
August  23,    1965 


SUBJECT:      RESPONSIBILITY  AND  LIABILITY  OF  TRUSTEES   OF  THE  M.    H. 
de   YOUNG  MEMORIAL  MUSEUM,    JOINTLY  AND  SEVERALLY  FOR 
VALUABLE  MATERIAL  ON  EXTENDED   INDEFINITE   LOAN  TO   THE 
MUSEUM  FROM  AVERY  BRUNDAGE  AND  FROM  ROSCOE  AND  MARGARET 
OAKES   FOUNDATION 

Gentlemen: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"A  written  opinion  is  requested  regarding  the  responsi- 
bility and  liability  of  the  Trustees  of  the  M.  H.  de  Young 
Menxjrial  Museum,  jointly  and  severally  for  valuable  material 
on  extended  indefinite  loan  to  the  Museum  from  Avery  Brundage 
and  the  Roscoe  and  Margaret  Oakes  Foundation. 

"Material  from  both  of  the  foregoing  sources  is  now 
located  in  the  Museum  on  extended  loan  and  is  not  insured. 
It  is  treated  with  the  same  care  as  other  museum  and  City 
property  that  constitutes  the  permanent  collection,  which 
is  also  not  insured  under  the  practice  that  the  City  is  a 
self-insurer  of  its  property. 

"To  insure  this  loaned  property  would  cost  the  Citv  in 
the  order  of  forty  thousand  dollars  ($40,000)  per  year." 

OPINION 

Your  letter  request  for  an  opinion  involves  a  two- fold 
question  of  the  (a)  duty  of  the  Trustees  of  the  M.  H.  de  Young 
Museum  to  insure  art  works  presently  on  extended  indefinite  loan  to 
the  Museum  from  Avery  Brundage  and  Roscoe  and  Margaret  Oakes  Founda- 
tion, and  (b)  the  care  and  maintenance  of  the  art  works.   Your 
request  does  not  raise  the  question  of  the  liability  of  the  City  and 
County  of  San  Francisco  and  this  opinion  does  not  consider  it. 

The  Trustees  of  the  Museum  are  officers  of  the  City  and 
County  of  San  Francisco.   (City  Attorney  Opinion  No.  3607  dated 
September  14,  1944.)   Therefore,  the  ultimate  subject  is  one  involv- 
ing the  personal  liability  of  public  officers.   The  subject  has  been 
analyzed  in  City  Attorney  Opinion  No.  1376  dated  August  13,  1959. 

The  Charter  of  the  City  and  County  of  San  Francisco, 
Section  51,  provides  that  "The  board  shall  have  exclusive  charge  of 
the  said  memorial  museum,  the  lands  set  aside  therefor,  and  its 
tffairs,  and  of  all  real  and  personal  property  thereunder  belonging. 
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or  which  may  be  acquired  by  loan,  purchase,  gift,  devise,  bequest 
or  otherwise,  when  not  inconsistent  with  the  terms  and  conditions  of 
Che  loan,  gift,  devise  or  bequest.   The  trustees  shall  have  power 
to  insure  loan  exhibits  against  any  risk."  The  Charter  section  does 
not  require  the  Trustees  to  insure  exhibits,  but  merely  gives  them 
the  power  to  do  so. 

Regarding  the  material  from  The  Brundage  Foundation,  the 
basic  agreement  of  July  15,  1959,  Section  5(d)  states  that  the  City: 

•'(d)   At  its  own  expense,  it  will  accept  and  receive 
items  and  portions  of  the  Collection  convejred  to  it  as 
provided  in  Sections  2,  3  and  4  hereof,  transport  them, 
keep  them  safely,  and  maintain  and  display  them  in  said 
Museum;" 

There  is  no  mention  of  insurance  while  the  art  works  are  at  the 
Museum.   It  is  my  understanding  the  same  is  true  for  the  material 
from  the  Oakes  Foundation. 

The  rule  of  law  emphasized  in  Lipman  v.  Brisbane  Elementary 
School  District  (1961).  55  Cal.2d  224,  has  been  restated  in  statutory 
form  in  the  California  Tort  Claims  Act,  Government  Code  Section  820. z, 
applicable  to  both  officers  and  employees: 

"820.2.   (Public  employee  immunity:   discretionary  acts.] 
Except  as  otherwise  provided  by  statute,  a  public  employee 
is  not  liable  for  an  injury  resulting  from  his  act  or  omis- 
sion where  the  act  or  omission  was  the  result  of  the  exercise 
of  the  discretion  vested  in  him,  whether  or  not  such  discre- 
tion be  abused."   (Emphasis  added.) 

Government  Code  Section  810.8  defines  "injury"  as  "death, 
injury  to  a  person,  damage  to  or  loss  of  property,  or  any  other 
injury  that  a  person  may  suffer  to  his  person,  reputation,  character, 
feelings  or  estate,  of  such  nature  that  it  would  be  actionable  if 
inflicted  by  a  private  person." 

The  operation  of  the  de  Young  Museum  is  governmental  in 
nature.   (City  Attorney  Opinion  No.  1282  dated  August  7,  1958.) 
It  should  be  noted  that  Government  Code  Section  820.2  cited  above, 
begins  with  the  words  "Except  as  otherwise  provided  by  statute." 

Although  Government  Code  Section  840.2  provides  for 
employee  liability  regarding  dangerous  conditions  of  public  property, 
tbls   exception  does  not  apply  to  this  fact  situation. 

Considering  all  of  the  above  in  regard  to  insurance,  the 
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question  of  whether  or  not  to  insure  the  art  material  involves  a  high 
degree  of  judgment  and  a  weighing  of  policy  considerations.   The 
Trustees,  having  as  they  do  the  power  to  insure,  exercise  their 
discretion  after  considering  such  factors  as  cost  and  ability  to 
place  such  a  large  amount  of  insurance. 

Thus  it  appears  that  the  discretionary  immunity  doctrine 
as  set  forth  in  Government  Code  Section  820.2  applies  and  liability 
would  not  attach  to  the  Trustees  from  any  injury  resulting  from  their 
act  or  omission. 

Regarding  the  general  question  of  care  of  the  art  works, 
the  Trustees  are  given  exclusive  charge  of  Musexim  property.   However, 
Che  care  and  maintenance  of  the  art  works  are  left  to  the  discretion 
of  the  Trustees.   Therefore,  it  is  my  opinion  individual  liability 
would  not  attach. 

You  are  advised  accordingly. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Trustees  of  the  M.  H.  de  Young 
Memorial  Museum 
Golden  Gate  Park 
San  Francisco,  California 

Attention  Adm.  E.  B.  McKinney  (Ret.) 

Executive  Secretary  Board  of  Trustees 
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Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Re:   Charter  Amendment  Requiring  Referendum  of 
Redevelopment  and  Urban  Renewal  Projects 
Prior  to  Legislative  Action  by  Board  of 
Supervisors;  Validity  of  Declaration  of 
Policy 

Dear  Mr.  Dolan: 

Your  letter  dated  August  2  respecting  redevelopment 
and  urban  renewal  projects  has  been  received.   Since  the  sub- 
ject of  your  letter  has  been  rather  extensively  discussed  in 
my  letter  to  you  dated  August  3,  the  statements  therein  made 
should  be  considered  in  connection  with  this  letter. 

You  make  the  following  inquiries:   "Is  it  legally 
possible  to  amend  the  Charter  of  the  City  and  County  of  San 
Francisco  to  require  that  urban  development  and  urban  renewal 
projects  be  submitted  to  the  voters  for  approval  prior  to 
legislative  action  by  the  Board  of  Supervisors? 

"May  such  a  proposal  be  submitted  to  the  voters  for 
a  yes  or  no  answer  by  way  of  a  declaration  of  policy?" 

Yoxir  first  inquiry  has  been  answered  in  the  negative 
by  my  letter  addressed  to  you  dated  August  3.   I  stated  therein 
that  while  the  use  of  referendum  before  a  redevelopment  project 
is  initiated  or  becomes  effective  may  be  authorized  by  an  amend- 
ment to  the  California  Constitution  or  the  California  Community 
Redevelopment  Law,  authorization  may  not  be  granted  to  the 
electorate  by  Charter  Amendment  since  such  an  amendment  would 
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be  In  conflict  with  the  State  of  California  Consnunity  Redevel- 
opment Law. 

The  City  and  County  of  San  Francisco  in  acting  under 
the  California  Cotamunity  Redevelopment  Law,  acts  as  a  state 
agency  functioning  under  state  law  to  fulfill  state  purposes, 
and  is  not  acting  pursuant  to  its  fundamental  law  to  effect 
solely  municipal  objectives.   In  pursuing  state  objectives 
it  is  governed  by  the  state  law  and  may  exercise  only  powers 
vested  or  recognized  by  that  law.   Since  such  a  Charter 
Amendment  would  be  in  conflict  with  the  state  law  it  would 
be  invalid.   (Fellom  v.  Redevelopment  Agency,  157  C.A.  2d 
243  (1958);  Housing  Authority  v.  City  of  L.A..  38  C.  2d  853 
'1952^;   Housing  Authority  v.  City  Council,  208  C.A.  2d  599 
1962);   Sibbet  v.  City  of  Pasadena,  Superior  Court  No.  846878 
;i964).) 

In  response  to  your  second  inquiry,  the  answer  is 
also  in  the  negative.  Reference  is  apparently  made  by  you 
to  the  provisions  of  Section  179  of  the  City  Charter  which, 
insofor  as  it  relates  to  declarations  of  policy,  provides 
as  follows: 

"Any  declaration  of  policy  may  be  submitted  to 
the  electors  in  the  manner  provided  for  the  submission 
of  ordinances;  and  when  approved  by  a  majority  of  the 
qualified  electors  voting  on  said  declaration,  it  shall 
thereupon  be  the  duty  of  the  board  of  supervisors  to 
enact  an  ordinance  or  ordinances  to  carry  such  policies 
or  principles  into  effect,  subject  to  the  referendum 
provisions  of  this  charter." 

The  term  "referendum"  as  used  in  Section  179  includes 
all  forms  of  referral  to  the  electorate.   If  a  particular  pro- 
posal is  not  subject  to  referendum,  it  is  likewise  not  subject 
to  referral  by  way  of  declaration  of  policy.    (City  Attorney 
Opinion  Nos.  3997,  August  8,  1947;  1531,  April  7,  1961;  1070, 
April  26,  1956.) 

Since  no  provision  is  made  for  referendum  in  any 
section  of  the  California  Community  Redevelopment  Law  except 
as  provided  for  by  section  33101,  Health  and  Safety  Code, 
which  has  no  application  to  the  San  Francisco  Redevelopment 
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Agency,  any  attempt  to  submit  a  referendum  respecting  redevel- 
opment or  urban  renewal  projects  to  the  voters  would  be  in 
conflict  with  the  California  Community  Redevelopment  Law.   It 
follows  that  such  a  proposal  may  not  be  submitted  to  the  voters 
for  a  yes  or  no  answer  by  way  of  a  declaration  of  policy. 
(Andbrcvs  v.  City  of  San  Bernardino,  175  C.  A.  2d  459  (1959): 
KleTEcf  V.  City,  etc.,  of  San  Francisco.  18  C.  2d  718  (1941); 
Riedman  v.  Brison.  217  C.  383  (1933);   Sibbet  v.  City  of 
Pasadena.  Superior  Court  No.  846878  (1964).) 

It  also  should  be  noted  in  conclusion  that  the  Board 
of  Supervisors  may  not  solicit  an  "advisory  opinion"  from  the 
electorate  respecting  redevelopment  or  urban  renewal  projects 
since  there  is  neither  constitutional  nor  statutory  authori- 
zation for  the  submission  of  such  an  advisory  opinion  or  vote. 
The  California  Community  Redevelopment  Law  expressly  places 
the  responsibility  for  the  designation  of  redevelopment  or 
urban  renewal  areas  and  the  adoption  or  rejection  of  a  plan 
on  the  Board  of  Supervisors  and  the  Board  may  not  submit  such 
inquiries  to  the  electorate  in  the  absence  of  constitutional 
or  statutory  authorization.    (Sections  33310-33312,  33360- 
33368;  Simpson  v.  Hite,  36  C.  2d  125  (1950);  Riedman  v.  Brison. 
217  C.  381(1933);  41  Ops.  Cal.  Atty.  Gen.  Il5  (1963).) 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


TJB 
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SUBJECT:   SENATE  BILL  NO.  940,  RELATING  TO  REAL  ESTATE  LICENSES; 
EFFECT  UPON  HUMAN  RIGHTS  COMMISSION  ORDINANCE 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"Enclosed  is  a  copy  of  Senate  Bill  No.  940  which 
has  been  signed  by  Governor  Brown.   I  call  your  atten- 
tion to  subsection  (m)  to  ask  if  in  your  opinion  there 
is  now  a  question  of  pre-emption  with  Section  12A.8  of 
the  Human  Rights  Ordinance  which  deals  with  Unfair 
Neighborhood  Practices." 

OPINION 

Senate  Bill  No.  940,  referred  to  in  your  request,  amends 
Section  10177  of  the  Business  and  Professions  Code  to  read,  in  part, 
as  follows: 

"Section  1.   Section  10177  of  the  Business  and 
Professions  Code  is  amended  to  read: 

"10177.   The  commissioner  may  suspend  or  revoke 
the  license  of  any  real  estate  licensee,  or  may  deny 
the  issuance  of  a  license  to  an  applicant,  who  has 
done  any  of  the  following: 


"(m)   Solicited  or  induced,  directly  or  indirectly, 
the  sale,  lease  or  the  listing  for  sale  or  lease,  of 
residential  property  on  the  ground,  wholly  or  in  part, 
of  loss  of  value,  increase  in  crime,  or  decline  of  the 
quality  of  the  schools,  due  to  the  present  or  prospective 
entry  into  the  neighborhood  of  a  person  or  persons  of 
another  race,  color,  religion,  ancestry  or  national 
origin. " 

Senate  Bill  No.  940  takes  effect  on  September  17,  1965, 
the  ninety-first  day  after  the  adjournment  of  the  1965  Legislative 
Session.   (Gov.  Code,  Sec.  9600.) 

Before  the  Real  Estate  Commissioner  may  deny,  suspend  or 
revoke  any  license  issuable  or  issued  under  the  provisions  of  the 
Real  Estate  Law  (Bus.  &  Prof.  Code,  Sees.  10000-10602,  inclusive). 
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he  niust  proceed  as  prescribed  in  the  Administrative  Procedure  Act 
(Gov.  Code,  Sec.  1500,  et  seq.).   However,  the  Coraraissioner  is  not 
limited  to  the  sole  remedy  of  suspension  or  revocation  by  administra- 
tive action  for  a  violation  of  the  Real  Estate  Law.   He  may  issue  a 
cease  and  desist  order  (Bus.  &  Prof.  Code,  Sec.  10086),  or  he  may 
seek  an  injunction.   (Bus.  &  Prof.  Code,  Sec.  10081.)   In  addition, 
any  violation  of  the  Real  Estate  Law  is  a  misdemeanor.   (Bus.  6c 
Prof.  Code,  Sec.  10185.)   Thus  the  Commissioner  is  expressly  given 
several  alternative  means  of  ending  violations  within  his  particular 
jurisdiction.   The  choice  of  a  remedy  in  a  given  case  is  left  to  his 
sound  discretion.   The  Commissioner  may  even  commence  administrative 
proceedings  for  revocation  or  suspension  of  a  license  for  a  viola- 
tion of  the  provisions  of  the  Real  Estate  Law  and  the  pendency  of 
such  proceedings  is  not  a  bar  to  his  commencing  injunctive  action 
the  re  in .   (People  ex  rel  Savage  v.  L.A.  Trust  Deed  Etc.  Exchange , 
190  Cal.  App.  2d  66.) 

Section  12A.8  of  the  San  Francisco  Administrative  Code, 
also  referred  to  in  your  request,  reads  as  follows: 

"Sec.  12a. 8.   Unfair  Neighborhood  Practices. 

"(a)   It  shall  be  an  unfair  practice  for  any  person, 
firm,  partnership,  association  or  corporation  engaged  in 
the  business  of  real  estate  development,  purchase,  sale 
and/or  brokerage  to  commit  intentionally  any  one  or  more 
of  the  following  acts  in  the  course  of  such  business: 

"(1)   Induce  directly  or  indirectly  or  attempt 
to  induce  directly  or  indirectly  the  sale  or  list- 
ing for  sale  of  real  property  by  representing  that  a 
change  has  occurred  or  will  or  may  occur  with  respect 
to  the  racial,  religious  or  ethnic  composition  of  the 
block,  neighborhood  or  area  in  which  said  property  is 
located; 

"(2)   Induce  directly  or  indirectly  or  attempt 
to  induce  directly  or  indirectly  the  sale  or  listing 
for  sale  of  real  property  by  representing  that  the 
residence  or  anticipated  residence  of  any  particular 
race,  religion  or  ethnic  group  in  the  area  will  or 
may  result  in:   (i)  the  lowering  of  property  values; 
(ii)  a  chrnge  in  the  racial,  religious  or  ethnic 
composition  of  the  block,  neighborhood  or  area  in 
which  the  property  is  located;  (iii)  an  increase  in 
criminal  or  antisocial  behavior  in  the  area;  and 
(iv)  a  decline  of  the  quality  of  the  schools  serving 
the  area ; 
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"(3)  Make  any  representation  to  any  prospective 
purchaser  that  any  block,  neighborhood  or  area  has 
undergone  or  will  or  might  undergo  a  change  with  re- 
spect to  the  religious,  racial  or  ethnic  composition 
of  the  block,  neighborhood  or  area  for  the  purpose  of 
discouraging  the  purchase  of  property  in  a  particular 
area. 

"(b)   Nothing  in  this  ordinance  shall  be  construed  to 
discourage  any  person,  firm,  partnership,  association  or 
corporation  from  engaging  in  legitimate  business  practices 
related  to  the  purchase  from  or  sale  to  persons  of  any  race, 
religion,  color,  ancestry  or  place  of  birth  of  real  property 
in  any  neighborhood  of  this  City  and  County,  nor  shall  any- 
thing in  this  ordinance  be  construed  as  discouraging  any 
person  or  family  of  whatever  race,  religion,  color,  ancestry, 
or  place  of  birth  from  seeking  real  property  in  any  neighbor- 
hood of  this  City  and  County. 

The  Human  Rights  Commission  is  empowered  to  endeavor  to 
eliminate  any  unfair  neighborhood  practice  as  defined  in  Section 
12a. 8  by  means  of  conciliation,  persuasion  and  mediation.   (S.F. 
Admin.  Code,  Sec.  12A.9  (a),  (b).)   Any  proceeding  before  the  full 
Conmission  must  be  public  (S.F.  Admin.  Code,  Sec.  12A.9  (b))  and  in 
substantial  conformity  with  the  pertinent  provisions  of  the  Adminis- 
trative Procedure  Act.   (Gov.  Code,  Sec.  11500,  et  seq.)   If  the 
Commission  is  unable  to  eliminate  the  unfair  practice  by  means  of 
the  foregoing  proceedings,  it  may  refer  the  matter  to  the  City 
Attorney  for  legal  action  against  the  party  committing  the  unfair 
practice  to  enjoin  said  party  from  continuing  or  repeating  such 
practice.   (S.F.  Admin.  Code,  Sec.  12A.9  (b).) 

In  Opinion  No.  64-5,  dated  April  9,  1964,  I  advised  that 
the  provisions  of  the  Human  Rights  Commission  Ordinance  relating 
to  unfair  neighborhood  practices  would  not  be  in  conflict  with 
general  law.   In  that  opinion  I  pointed  out  that  although  the  busi- 
ness of  real  estate  sale  and  brokerage  is  regulated  under  general 
law,  the  particular  practices  defined  and  prohibited  in  the  ordi- 
nance were  not  covered  by  such  general  law.   Hence,  the  enactment 
and  enforcement  of  local  legislation  in  a  field  covered  by  general 
law  would  not,  ipso  facto,  be  invalid  if,  as  was  the  case  at  the 
time  the  original  question  arose,  such  local  legislation  was  sup- 
plementary to  general  law  in  that  it  aided  and  furthered  the  same. 
(Pipoly  v.  Benson.  20  Cal.  2d  366;  Daniel  v.  Board  of  Police  Com- 
missioners, 190  Cal.  App.  2d  566;  In  re  Hubbard.  62  A.C.  116.  121.) 

The  enactment  of  Senate  Bill  No.  940,  supra,  adds  language 
to  the  general  law  that  is  substantially  similar  to  the  language  of 
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Section  12A.8  of  the  San  Francisco  Administrative  Code  insofar  as 
the  provisions  of  said  section  relate  to  the  activities  of  real 
estate  licensees.   The  term  "real  estate  licensee"  is  defined  as  a 
person,  whether  broker  or  salesman,  licensed  under  the  provisions 
of  Chapter  3,  Part  1,  Division  4  of  the  Business  and  Professions 
Code.   (Bus.  &  Prof.  Code,  Sec.  10014.) 

Such  identity  of  subject  matter  revives  the  question  of 
conflict  in  view  of  the  principle  that  such  conflict  is  said  to 
exist  where  a  local  ordinance  covers  the  same  ground  as  state  law. 
(Const.,  Art.  XI,  Sec.  11;  In  re  Mingo.  190  Cal.  769;  In  re  Sic. 
73  Cal.  142.) 

In  addition  to  the  identity  of  subject  matter  with  re- 
spect to  the  activities  of  a  real  estate  licensee,  there  is  also  a 
Potential  identity  as  to  the  manner  of  enforcement  authorized  by 
oth  the  ordinance  and  general  law.   The  sole  remedy  for  a  con- 
tinuing violation  of  the  ordinance  is  injunctive  relief.   (S.F. 
Admin.  Code,  Sec.  12A.9  (b).)  This  same  remedy  may  be  invoked  by 
the  Real  Estate  Commissioner  against  a  real  estate  licensee  for  a 
violation  of  the  provisions  of  Section  10177  (m)  of  the  Business 
and  Professions  Code.   (Bus.  &  Prof.  Code,  Sec.  10081.)  Where 
identity  of  both  subject  matter  and  enforcement  exist  in  an  ordi- 
nance and  in  general  law,  the  ordinance,  to  the  extent  of  such 
Identity,  is  invalid.   (Pipoly  v.  Benson,  supra ;  40  Ops.  Atty.  Gen. 
114,  120.)  The  Supreme  Court  in  the  Pipoly  case  stated  the  proposi* 
tion  as  follows: 

"...   The  invalidity  arises,  not  from  a  conflict 
of  language,  but  from  the  inevitable  conflict  of  juris- 
diction which  would  result  from  dual  regulations  covering 
the  same  ground.   Only  by  such  a  broad  definition  of 
'conflict  is  it  possible  to  confine  local  legislation 
to  its  proper  field  of  supplementary  legislation." 
(20  Cal.  2d  at  p.  371.) 

However,  the  ordinance,  in  certain  other  respects,  is 
more  comprehensive  than  the  general  law,  as  amended  by  Senate  Bill 
No.  940.   The  ordinance  includes  one  engaged  in  the  business  of 
real  estate  development  as  well  as  one  engaged  in  the  business  of 
real  estate  purchase,  sale  and  brokerage.   (S.F.  Admin.  Code., 
Section  12A.8  (a).)   In  this  respect  it  should  also  be  noted  that 
one  can  engage  in  dealings  involving  real  estate,  even  on  a  large 
scale,  with  regard  to  his  own  property  or  under  pov;er  of  attorney 
from  the  owner  of  property,  and  not  be  subject  to  the  regulations 
or  licensing  requirements  of  the  general  law.   (Bus.  &  Prof.  Code, 
Sec.  10133;  Williams  v.  Kinsey,  74  Cal.  App.  2d  583;  Jolton  v. 
Hinster  Graf  &  Co. ,  5T~Cal.  App.  2d  516.)   Further,  the  ordinance 
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prohibits  both  the  inducement  of  a  sale  and  the  discouragement  of 
a  purchase  whereas  the  general  law  refers  only  to  sale  and  is 
silent  as  to  purchase.   Finally,  the  ordinance  refers  to  trans- 
actions relating  to  real  property  whereas  the  general  law  uses  the 
more  restrictive  term  "residential  property." 

Hence,  the  ordinance,  to  the  extent  set  forth  inmediately 
hereinabove  deals  with  discriminatory  practices  in  the  real  estate 
business  that  are  not  as  yet  covered  by  general  law  and  to  that 
extent  could  still  properly  be  classified  as  "supplemental"  in  the 
sense  required  by  the  court  in  the  Pipoly  case,  supra . 

The  basic  issue  involved  herein,  therefore,  is  not  so 
much  the  validity  of  any  particular  part  of  the  Human  Rights  Com- 
mission ordinance  as  it  is  the  validity  of  the  application  of 
certain  of  its  provisions  to  particular  persons  under  particular 
circumstances.   In  this  respect  Section  12 A. 15  of  the  ordinance 
provides  as  follows: 

"Sec.  12a. 15.   Severability.   If  any  part  or  pro- 
vision of  this  ordinance,  or  the  application  thereof  to 
any  person  or  circumstance,  is  held  invalid,  the  remainder 
of  this  ordinance,  including  the  application  of  such  part 
or  provision  to  other  persons  or  circumstances,  shall  not 
be  affected  thereby  and  shall  continue  in  full  force  and 
effect.   To  this  end  the  provisions  of  this  ordinance  are 
severable. " 

In  Paul  V.  Allied  Dairymen.  Inc.  (1962),  209  Cal.  App. 
2d  112,  it  was  contended  that  the  California  Milk  Stabilization 
Act  (Agr.  Code,  Div.  6,  Chapter  17)  conflicted  with  the  Armed 
Services  Procurement  Act  of  1947.   (62  Stat.  21,  10  USCA  Sees. 
2301-2314.)   In  disposing  of  this  issue  the  court  stated,  in  part, 
as  follows: 

"Furthermore,  even  if  the  statute  in  question  is  un- 
constitutional as  to  the  federal  government,  it  would  not 
follow  that  it  must  otherwise  fail. 

"'statutes  may  be  unconstitutional  and  void  as  to 
their  application  to  a  part  of  their  subject  matter  and 
valid  as  to  other  parts,  or,  to  state  the  problem  more 
concretely,  they  may  be  constitutional  in  operation  with 
respect  to  some  persons  and  states  of  fact  and  unconsti- 
tutional as  to  others.'   (11  Am.  Jur. ,  Constitutional  Law, 
§163,  p.  857.) 
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"'Another  class  of  cases   in  which  a   statute  may  be 
in  part  valid  and   in  part   invalid  consists  of   laws 
enacted  by  a    legislature   in  general   terms,   covering  not 
only  persons  and  property  as   to  which   the   legislature 
clearly  has   the   right   to  make   regulations,   but  apparently 
applying  also   to   individuals  and  property  protected   from 
such   legislation.      A   law  may  be  unconstitutional  and  void, 
in  relation   to  particular  cases,  and  yet  valid   to  all   in- 
tents and  purposes   in   its  application   to  other  cases  which 
differ   from  the   former  in  material  characteristics. 

'"in  other  words,   where  a   statute  has  been  passed  by 
the    legislature  and,    in  relation   !:o  cer<:ain  cases  which 
it  af feces,    some  part  of  it   is  rot  withi.'i   ^he  conj-eCency 
of   the    It-gislative  pou'ex  cr  is   repugnant;   to   ccu-^  provision 
of   ths  Constitution,    such  part  lafiy  b3  .adjv:d^;i=d  void  and  of 
no  avail,   while  all  other  parts  of   the  act  not  obnoxious 
to   the   same  objection  may  be  upheld  as  valid  and  have   the 
force  of   law.'      (11  Am.    Jur. ,   Constitutional  Law,    §164, 
pp.    858-859.)" 

In  view  of   the   foresoing,    it   is  my  conclusion   that   the 
provisions   of  Senate   Bill  Ho.    940  constitt'te  a  partial  pre-emption 
of   the   regj^lation  of  unfair  neighborhood  practices  as   defined   in 
Section    12A.8   of   the  San  Francisco  Administrative   Code,    so   that    it 
will  be  necessary   to  exclude   from  the  operation  of   the   ordinance, 
to   the  extent   stated   in   this  opinion,    such  of   its  provisions  as  will 
be  covered  under  general   law  upon   the   date    (September   17,    1965)    that 
Senate    Bill  No.    940  becomes   effective.      In  all  other   respects    the 
provisions  of   the  ordinance  may  be  considered   to  be  valid  and   en- 
forceable. 

You  are  advised  accordingly. 

Respectfully  submitted, 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Frank  Quinn,  Director 

Human  Rights  Commission  of  San  Francisco 
1254  Market  Street,  Suite  305 
San  Francisco,  California  94102 
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August  2,  1965 


Albert  E.  Hayes,  Chief 

Division  of  Fire  Prevention 

and  Investigation 

2  City  Hall 

San  Francisco,  California  94102 

Re:   Authority  of  Bureau  of  Fire  Prevention 
and  Public  Safety  to  Approve  Building 
Permit  Applications  Involving  Four  Floors 
of  Occupancy  in  Wood  Frame  Buildings 

Dear  Chief  Hayes: 

In  answer  to  your  letter  of  July  29,  I  am  enclosing 
a  copy  of  my  letter  of  July  28  to  Mayor  Shelley  relative  to 
the  authority  of  your  bureau,  the  Bureau  of  Fire  Prevention 
and  Public  Safety,  to  approve  building  permit  applications  in- 
volving four  floors  of  occupancy  in  wood  frame  buildings. 

You  will  note  therefrom  that  in  my  opinion  your  bureau 
has  such  authority  subject  to  the  stated  qualifications. 

These  four  floors  of  occupancy  in  wood  frame  buildings, 
the  fourth  floor  of  occupancy  in  most  cases  being  the  basement, 
generally  came  into  existence  as  a  result  of  the  housing  shortage 
during  World  War  II.   Various  types  of  commercial  occupancies 
have  of  course  long  been  lawful  in  the  basements  of  wood  frame 
buildings,  the  three  floors  above  which  are  occupied  for  living 
and  sleeping  purposes.   (11  Ops.  Cal .  Atty.  Gen.  278.) 

Your  letter  states  on  page  2: 

"In  the  granting  of  permission  to  occupy  four 
floors,  we  maintain  that  each  individual  case  is 
different  and  that  therefore  each  case  must  be 
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surveyed  and  recommendations  drafted  according  to  the 
problems  presented  by  the  specific  building  under  con- 
sideration.  For  example,  one  situation  may  require 
additional  exits,  or  a  dry-standpipe  in  addition  to 
the  automatic  sprinkler  system.   Or,  perhaps,  this  De- 
partment may  require  that  the  entire  building  be 
equipped  with  an  automatic  sprinkler  system,  because 
of  some  unusually  unsafe  condition.   We  are  thwarted, 
then,  by  accepting  an  alternate  that  is  permitted  by 
an  office  bulletin  that  does  not,  and  cannot,  cover 
the  countless  different  conditions  existing  in  dif- 
ferent buildings." 

My  letter  to  Mayor  Shelley  states: 

"Your  letter  of  July  16,  1965,  asks  whether  the 
Fire  Department  has  authority  to  approve  building 
permit  applications  involving  four  floors  of  occupancy 
in  wood  frame  buildings .... 

"In  my  opinion  the  Fire  Department  through  its 
Bureau  of  Fire  Prevention  and  Public  Safety  has  author- 
ity to  approve  such  applications  where  additional  safety 
precautions  such  as  sprinkler  installations  will  render 
the  building  at  least  as  safe  as  one  lawfully  constructed 
for  three  floors  of  occupancy.   Sprinkler  installations 
are  mentioned  only  by  way  of  example.   In  particular  cases 
precautions  other  than  or  in  addition  to  sprinkler  instal- 
lations may  be  deemed  necessary." 

Nothing  in  my  letter  was  intended  to  encroach  on  your  bureau's 
authority  to  survey  each  individual  case  and  to  require,  as  a 
condition  to  approval  of  a  permit  application,  whatever  alternate 
method  of  construction  your  bureau  finds  will  produce  safety 
equivalent  to  or  greater  than  that  present  in  a  building  lawfully 
constructed  and  used  for  three  floors  of  occupancy.   Your  bureau 
in  exercising  its  authority  is  not  required  to  accept  an  alternate 
permitted  by  an  office  bulletin  of  the  Bureau  of  Building  Inspec- 
tion.  The  purpose  of  the  codes  in  requiring  your  bureau,  as  well 
as  the  Bureau  of  Building  Inspection,  to  approve  building  permit 
applications  is,  among  other  things,  to  make  reasonably  sure  that, 
in  matters  involving  fire  safety  and  alternate  methods  of  con- 
struction, each  bureau  will  bring  its  own  judgment  to  bear  on  the 
problem  to  the  end  that  the  resulting  building  will  be  at  least  as 
safe  as  one  lawfully  constructed  and  used  for  three  floors  of  oc- 
cupancy. 
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Your  letter  states  that  "in  the  granting  of  an  alternate 
where  a  question  of  life  safety  from  fire  is  involved,  the  Fire 
Department  should  not  be  ignored  by  any  other  enforcing  Department 
or  any  appellate  board."  I  agree  with  this  and  my  letter  to  Mayor 
Shelley  is  not  to  the  contrary.  That  letter  confirms  your  author- 
ity in  these  matters. 

The  1948  Attorney  General's  opinion  to  which  you  refer 
(AGO  48-94  6/4/48)  did  not  involve  safety  equivalents  and  alter- 
nate methods  of  construction.   It  was  written  before  the  Hilton 
Hotel  decision  (1960),  186  C.A.  2d  633,  which  is  the  leading  case 
on  alternate  methods  of  construction  and  the  authority  to  deviate 
from  standards  set  by  the  codes.   Moreover,  to  deny  your  bureau 
authority  to  approve  four  floors  of  occupancy  in  wood  frame  build- 
ings upon  the  theory  that  section  106  of  the  Building  Code  did  not 
apply  to  such  a  situation,  would  be  to  deny  such  authority  to  the 
Board  of  Permit  Appeals  since  that  board,  your  bureau,  and  the 
Bureau  of  Building  Inspection  are  bound  by  the  same  ordinances. 

Your  letter  states  that  "to  handle  these  cases  other 
than  through  the  Board  of  Permit  Appeals  denies  a  person  protec- 
tion of  his  interests  or  property,   thus  suggesting  that  your 
bureau  has  no  authority  to  afford  such  protection.   That  sugges- 
tion is  erroneous.   My  letter  to  Mayor  Shelley  confirms  your 
bureau's  authority  to  afford  such  protection.   If  in  a  particular 
case  your  bureau  feels  that  alternate  methods  cannot  produce 
equivalent  or  greater  safety  and  therefore  refuses  to  approve  a 
permit,  presumably  the  Board  of  Permit  Appeals  will  respect  your 
judgment  and  concur  in  denial  of  a  permit. 

Finally  your  letter  suggests  (second  paragraph)  that 
the  authority  of  the  Board  of  Permit  Appeals  to  make  use  of 
section  106  of  the  Building  Code  is  broader  than  that  of  your 
bureau.   This  is  true  only  in  the  sense  that,  since  that  board  is 
an  appellate  body,  it  can  come  to  a  different  conclusion  from  that 
of  your  bureau  as  to  the  existence  of  equivalent  safety  and  re- 
verse your  conclusion.   For  example,  your  bureau  might  feel  that, 
to  make  a  particular  three-story  and  basement  frame  building  as 
safe  for  four  floors  of  occupancy  as  a  three- story  and  basement 
frame  building  of  which  only  three  floors  are  used  for  living  and 
sleeping,  it  would  be  necessary  to  sprinkle  the  building  and  in- 
stall one-hour  fire  resistant  walls  and  standpipes.   Accordingly, 
you  would  refuse  to  approve  a  permit  application  which  failed  to 
include  such  installations.   On  appeal  the  Board  might  feel  that 
the  necessary  safety  equivalence  could  be  achieved  without  re- 
quiring standpipes  and  thus  reverse  your  determination.   Only  in 
that  sense  is  the  Board's  authority  broader  than  yours. 
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The  phrase  your  quote  from  Charter  §39  --  "general 
public  interest  will  be  adversely  affected"  --  adds  nothing  to 
the  authority  of  the  Board  of  Permit  Appeals  to  reverse  the 
denial  of  a  building  permit  application,  and  in  fact  has  no  bear- 
ing on  an  appeal  from  such  denial.   It  applies  where  the  sub- 
ordinate permit  granting  and  approving  agencies  have  granted  a 
permit.   That  phrase  is  contained  in  the  statement  that  "any 
person  v;ho  deems  that  his  interests  or  property  or  that  the 
general  public  interest  will  be  adversely  affected  as  a  result 
of  operations  authorized  by  or  under  any  permit  or  license  granted 
or  issued  by  any  department,  may  appeal  to  Che  board  of  permit 
appeals."  In  other  words,  a  stranger  to  the  application  for  a 
permit  may  appeal  from  its  issuance  on  the  ground  that  the 
general  public  interest  requires  that  it  be  denied. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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SUBJiJCT:      ZONING;   NONCONFORMING  USE;   VARIANCE  APPLICATION 
FOR  REMOVAL  OF  TIME  LIMIT   SPECIFIED    IN  SECTION 
153(b)   OF  PLANNING  CODE 

Dear  Sir: 

Your   request  for   an  opinion  reads    as   follows; 

REQUEST 

"A  variance  application  has  been  filed  under  Section 
117.3  of  the  Charter  and  Section  302  of  the  City  Planning 
Code  for  removal  of  the  expiration  date  specified  by  Section 
153(b)   of  the  Planning  Code  for  a  nonconforming  use  in  a 
Residential  zoning  district.      In  the  present  case  the  use  and 
building   involved  come  vjithin  Section   153(b)   because  the  non- 
conforming use  is    an  industrial  use    (a  major   automobile  repair 
shop,    first  permitted   in  an  M-1  Light   Industrial  zoning  dis- 
trict),   located  in  a  Residential  zoning  district  since  the 
beginning   of  zoning    in  San  Francisco   in   1921,    and,    since 
1960,    in  an  R-3    (Low-Medium  Density  Miltiple  Residential) 
District,    in  a  building  which  on  May   2,    1960,   had  an  assess- 
ment of  $300. 

"Your  opinion  is   requested  as   to  whether  the  Charter  and 
Planning  Code  authorize  the  granting  of   this  variance." 

OPINION 

Section  117.3  of   the  Charter  and  Section  302  of  the 
Planning   Code  give  jurisdiction   to   the  Zoning  Administrator   to 
grant  variances    from  the  strict  application  of   the  Planning  Code 
of  the  City   and  County  of  San  Francisco. 

Section   153  of   the  Planning  Code  provides   in  part   as 
follows  : 

"SEC.    153.      Limited  Continuance  of  Certain  Non-conform- 
ing  Uses   or   Buildings.      The  period  of  time  during  which   the 
following  non-conforoTng  uses   or   buildings   may  continue  or 
remain  shall  be   limited   to  five    (5)   years   from  the  effective 
date  of   this   Code    (May    2,    1960),   or  of   the  amendment   thereto 
which  caused   it   to  be  non-conforming.      Every  such  non-conform- 
ing use,    building  or  sign  shall  be  completely  eliminated 
within  ninety    (90)   days    tliereafter. 
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"(b)  Any  non-conforming  commercial  or  industrial  build- 
ing in  any  R  district  having  an  assessed  valuation  not  in 
excess  of  Five  Hundred  ($500)  Dollars  on  the  effective  date 
of  this  code  or  such  later  date  as  the  building  becomes  non- 
conforming, ..." 

The  continuance  of  other  nonconforming  buildings  is 
regulated  by  Section  154  of  the  Planning  Code  which  allows  a 
greater  period,  from  20  to  50  years.   It  further  provides  for  a 
variance  for  successive  extensions  of  time  not  to  exceed  one  year 
each  under  the  procedure  of  Section  302  of  the  Planning  Code 
"(wjhere  special  circumstances  apply  to  any  such  building,  which 
do  not  apply  generally  to  others  affected  hereby."  However,  this 
section  expressly  states  in  subdivision  (a)  that  "It  shall  not 
apply  to  any  non -conforming  building  or  use  of  land  whose  con- 
tinuance is  more  strictly  limited  by  the  provisions  of  Section 
153."   (Emphasis  added.) 

A  nonconforming  building  or  use  is  deemed  by  subdivisions 
(a)  and  (b)  of  Section  150  of  the  Planning  Code  to  be  one  that 
lawfully  exists  or  occupies  a  building  or  land  on  the  effective 
date  of  the  Planning  Code  that  does  not  conform  to  the  use  regula- 
tions in  which  it  is  situated.   Or  as  more  simply  stated:   "A 
nonconforming  use  is  a  lawful  use  existing  on  the  effective  date 
of  the  zoning  restriction  and  continuing  since  that  time  in  non- 
conformance to  the  ordinance."   (City  of  Los  /^jigeles  v.  Gage  (1954), 
127  Cal.  App.  2d  442,  453;  2  Yoke ly /Zoning  Law  and  Practice  (3rd 
Ed.),  Sec.  16-2,  p.  211.) 

The  permitted  continuance  of  nonconforming  uses  is  not  a 
privilege  or  exemption  from  zoning  laws  but  is  an  element  of  due 
process.   Such  uses  are  in  conflict  with  the  over-all  purpose  of  a 
comprehensive  zoning  law  which  looks  to  the  future  in  regulating 
district  development.   Thus,  zoning  legislation  seeks  to  reduce 
all  nonconforming  uses  within  a  district  to  conformity  as  speedily 
as  is  consistent  with  the  reasonable  exercise  of  the  police  power. 
(Livingston  Rock  Etc.  Co.  v.  County  of  Los  Angeles  (1954),  43  Cal. 
2d  121,  127.) 


¥ 


It  is  stated  in  City  of  Los  Angeles  v.  Gage,  supra,  at 
page  460,  that : 

'*rhe  elimination  of  existing  uses  within  a  reasonable  time 
does  not  amount  to  a  taking  of  property  nor  does  it  nec- 
essarily restrict  the  use  of  property  so  that  it  cannot  be 
used  for  any  reai^onable  purpose.   Use  of  a  reasonable  amorti- 
zation scheme  provides  an  equitable  means  of  reconciliation 
of  the  conflicting  interests  in  satisfaction  of  due  process 
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requiremencs .   As  a  method  of  eliminating  existing  noncon- 
forming uses  it  allows  the  owner  of  the  nonconforming  use,  by 
affording  an  opportunity  to  make  new  plans,  at  least  partial- 
ly to  offset  any  loss  he  might  suffer.   The  loss  he  suffers, 
if  any,  is  spread  out  over  a  period  of  years,  and  he  enjoys  a 
monopolistic  position  by  virtue  of  the  zoning  ordinance  as 
long  as  he  remains.   If  the  amortization  period  is  reasonable 
the  loss  to  the  owner  may  be  small  when  compared  with  the 
benefit  to  the  public.   Nonconforming  uses  will  eventually  be 
eliminated.   A  legislative  body  may  well  conclude  that  the 
beneficial  effect  on  the  community  of  the  eventual  elimina- 
tion of  all  nonconforming  uses  Dy  a  reasonable  amortization 
plan  more  than  offsets  individual  losses." 

Additionally 5  zoning  ordinances  which  permit  expansion, 
extension  and  enlargement  of  nonconforming  uses  are  generally  to 
be  strictly  construed.   (2  Yokely,  Zoning  Law  and  Practice  (3rd 
Ed.),  Sec.  16-7,  p.  236.) 

Considering  the  intendments  of  the  Planning  Code  regard- 
ing the  elimination  of  nonconforming  uses  and  the  policy  of  strict 
construction  against  extension  of  them  as  hereinabove  set  forth, 
Section  153  would  not  be  susceptible  to  a  variance.   This  con- 
clusion is  fortified  by  comparison  with  Section  154  which  permits 
extensions  of  time  limited  to  one  year  under  the  variance  pro- 
cedure but  which  expressly  excludes  from  its  terms  those  noncon- 
forming uses  coming  within  Section  153.   If  variance  from  the  time 
limits  of  Section  153  were  intended  to  be  allowed,  such  a  provision 
certainly  would  have  been  included  therein.   (See  Lambert  v.  Conrad 
(1960),  185  Cal.  App.  2d  85,  95.) 

The  application  for  a  variance  herein  basically  relates 
to  the  classification  of  use  of  property  rather  than  a  variance. 
The  remedy  here  is  to  seek  a  rezoning  of  the  property  or  to  seek 
an  amendment  to  Section  153  of  the  Planning  Code  to  allow  further 
continuance  of  a  nonconforming  use,  which  would  be  a  legislative 
act.   Neither  rezoning  nor  legislative  acts  can  be  accomplished 
under  the  variance  procedures  set  forth  in  Section  117.3  of  the 
Charter  or  Sections  302  and  303  of  the  Planning  Code. 

(See  Beyer  V.  Ma/or  and  City  Council  of  Baltimore  City, 
34  A~.    zd  765;  Harrin.^ton  v.  Board  of  Adjustment  of  City 
of  Alamo  H « ights ,  124  S.V/.  2d  401;  Kichnian  v.  Philadel- 
phia ZonJT  >  "Board  of  Ad  \  ustment ;  1 37  A.  2d  280;  Lunt  v. 
•j  of  Appeal 'j   :  the  Town  of  Wallingford, 
--3.) 

Section  117.1  of  the  Charter  sets  forth  the  procedure  in 
matters  concerned  in  the  classification  of  the  use  of  property,  and 
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Section   117.3  sets   forth  the  procedure  Sor   the  granting   of  variances 
from  the  strict   application  of   the  provisions   of   the  zoning   and 
set-back  ordinances.      Obviously,    these  procedures   are  mutually 
exclusive. 

In  the  instant  case,   when   the  comprehensive  zoning   ordi- 
nance vsias   adopted   in   1960,    the  subject   parcel  was   rezoned  R-3, 
which  does   not  allow   a  repair   shop  as   a  permitted  use.      However, 
as    to   the  existing   nonconforming  use  of   the   property,    the  re- 
classification was   not   effective  until  May   3,    1965.      On   that  date 
the  property  by  virtue  of   adoption  of   the  new  comprehensive  zoning 
ordinance,    a   legislative  act,   was   classified  R-3   as    to  both   exist- 
ing  and   prospective  uses,    the  same  as  were  all  other   properties. 
The   existing  use  was    then  made  an   illegal  use.      What   is   now  sought 
is   a  suspension  of   the  effective  date  of   the  classification  of   the 
property   as    to   the   existing  use  which  was    established  by   legis- 
lative act.      Such  a   procedure  is   clearly   illegal  under  Section   13 
of  the  Charter  of  San  Francisco  which  provides    that   an  ordinance 
may  be  amended  only   by   an  ordinance  of   the  Board  of  Supervisors. 

The  provisions   for  variance  in  Section   154  of  the  Planning 
Code  merely   provide  a  procedure  whereby   the  effective  date  of 
reclassification  of  properties  governed   by   that  section  would  be 
suspended   as    to   existing  uses    for   a  period  of  one  year.      It  may  be 
further  noted   that   if   a  change  in  the   legislative  declaration  of 
the   effective  date  for   the  elimination  of  nonconforming  uses   could 
be  changed   by   the  variance  procedures   of  Section   117.3  of   the 
Charter   and  Sections    302  and   303  of   the  City   Planning  Code,    there 
would  be  no  need   for   the  special  variance  allowance  made   in  Section 
154  of   the  Planning   Code.      In  effect,   Section   154,    if   it  duplicates 
Section   117.3  of   the  Charter      and  Sections    302  and   303  of   the 
Planning   Code, would  be  illegal   to   the  extent   that  it  conflicted 
therewith. 

P                     See  also  City  Attorney's   Opinion  No.    64-29  dated 
December    14,    1964,   where   this   office  held  that   the  Zoning  Adminis- 
trator  did  not  have   the  power    to  grant   an  application  for   a 
variance  from  a  time   limitation  set   forth  in  Section   150(e)   of   the 
Planning  Code. 

You  are  advised,    therefore,    that  no  variance  application 
from  the  provisions   of  Section   153  of   the  Planning  Code  can  be 
considered  or  granted. 

_,  Respectfully   submitted. 
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THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Mr.  Clyde  0.  Fisher,  Jr. 
Zoning  Administrator 
Department  of  City  Planning 
100  Larkin  Street 

.     San  Francisco,  California  94102 
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Honorable  John  F.  Shelley 

Mayor 

City  Hall 

San  Francisco,  California 

Re:  Allyne  Property 

Extent  of  authority  of  Recreation  and 
Park  Commission  to  permit  use  of 
building  for  an  historical  display 
or  museum  of  early  San  Francisco 

Review  of  action  of  the  Board  of  Super- 
visors, Mayor,  and  Federal  Housing 
and  Home  Finance  Agency  in  connection 
with  razing  the  building 

Dear  Mayor  Shelley: 

This  will  acknowledge  receipt  of  your  letter  of 
August  4,  1965,  with  reference  to  the  Allyne  property  and 
house  located  thereon  at  Green  and  Gough  Streets. 

This  property  was  purchased  by  the  City  and  County 
of  San  Francisco  and  acquired  through  a  condemnation  action 
entitled  City  and  County  of  San  Francisco  v.  Bank  of  Califor- 
nia, et  al.,  San  Francisco  Superior  Court  No.  552389. 

You  state  that  the  California  Heritage  Council  is 
interested  in  preserving  the  Allyne  house  and  to  this  end  is 
willing  to  enter  into  a  lease  with  the  City  along  the  lines 
outlined  in  your  letter.   You  then  ask  whether  there  is  any- 
thing in  the  City  law  or  legislation  enacted  by  the  Board  of 
Supervisors  in  relation  to  this  property  which  might  preclude 
the  retention  of  the  dwelling  for  recreational  and  historical 
purposes  and  a  minimum  use  by  the  Heritage  Council  under  the 
terms  they  prop>ose  and  which  you  have  generally  set  forth. 

At  the  outset  it  must  be  recognized  that  under 
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Section  42  of  our  Charter  the  Recreation  and  Park  Commission 
has  full  and  complete  and  exclusive  control,  management  and 
direction  of  parks.   And,  under  Section  42.2  of  our  Charter, 
the  Commission  is  prohibited  from  allowing  the  use  of  any 
structure  on  any  park,  square,  avenue  or  ground  except  for 
recreational  purposes  and  then  only  with  the  approval  of  the 
Board  of  Supervisors  by  ordinance. 

The  use  of  the  Allyne  house  for  an  historical  display 
or  museum  of  early  San  Francisco,  open  to  all,  would  be  a 
recreational  purpose  under  the  provisions  of  our  Charter.   The 
use  of  a  Small  space  in  the  building  for  an  administrative 
office  and  incidental  to  the  historical  display  would  not  affect 
the  main  recreational  purpose  of  such  a  use.   However,  even 
though  the  Heritage  Council  would  agree  to  provide  the  necessary 
funds  for  the  rehabilitation  of  the  Allyne  dwelling  and  has  a 
plan  for  the  transformation  of  the  dwelling  for  the  proposed  use, 
as  well  as  a  floor  plan  for  the  use  of  the  house,  any  rehabili- 
tation or  transformation  or  use  of  the  Allyne  house  would  have 
to  be  Subject  to  ultimate  approval  and  control  of  the  Recreation 
and  Park  Commission  covering  all  phases  thereof,  including  use  of 
floor  space,  hours  the  historical  display  would  be  open  to  the 
public,  amount  of  fees,  if  any,  to  be  charged,  minimum  amount 
of  fire,  public  liability  and  other  insurance  to  be  carried  to 
protect  the  City,  its  officers,  agents  and  employees,  etc.   A 
Suggestion  contained  in  your  letter  of  a  desire  of  the  Heritage 
Council  to  rent  out  the  building  as  a  whole  or  some  rooms  therein 
for  private  meetings  would  not,  in  this  instance,  constitute  a 
permitted  use. 

w/ithin  the  limitations  above  expressed  in  general  terms, 
it  is  for  the  Recreation  and  Park  Commission  to  determine  whether 
it  is  interested  in  any  such  lease  or  use  and  ultimately  for  the 
Board  of  Supervisors  to  determine  whether  it  would  approve  thereof. 

There  is  nothing  in  connection  with  previous  legisla- 
tion in  this  matter  which  would  legally  preclude  the  retention  of 
the  dwelling  for  recreational  and  historical  purposes,  but  your 
attention  is  called  to  the  fact  that  the  Recreation  and  Park  Com- 
mission in  acquiring  this  property,  contemplated  the  razing  of 
the  existing  building  and  the  removal  of  all  debris  and  founda- 
tions.  Confirmation  of  this  can  be  found  in  a  letter  dated 
August  10,  1964,  from  Philip  L.  Rezos,  Director  of  Property,  to 
Mr.  James  Lang,  General  Manager  of  the  Recreation  and  Park 
Department,  requesting  an  additional  appropriation  of  funds  in 
connection  with  the  Allyne  property  which  included  an  item  of 
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$20,000  for  razing  the  building.  At  the  meeting  of  the  Recrea- 
tion and  Park  Commission  held  on  August  13,  1964,  Resolution 
No.  5911  was  passed  requesting  Your  Honor,  the  Board  of  Super- 
visors and  the  Controller  to  approve  a  supplemental  appropriation 
in  the  sum  of  $38,390  in  connection  with  the  Allyne  property 
which  included  an  item  of  $20,000  for  razing  the  existing  building. 
This  appropriation  was  thereafter  regularly  approved  by  the 
Board  of  Supervisors  at  its  meeting  on  November  9,  1964,  and  by 
the  acting  Mayor  on  November  16,  1964. 

Your  attention  is  further  called  to  the  fact  that  on 
April  3,  1964,  a  letter  was  addressed  to  Your  Honor  from  Robert 
J.  Dolan,  Clerk  of  the  Board  of  Supervisors,  advising  that  the 
Board's  committee  on  education,  park  and  recreation  had  con- 
ducted two  public  hearings  with  respect  to  the  Allyne  property 
and  after  full  consideration  of  all  the  evidence  offered  and 
all  the  representations  made,  felt  that  it  was  in  the  best  inter- 
ests of  the  City  to  acquire  the  Allyne  property  for  public  park 
purposes,  and  then  states: 

"They  [the  committee]  have  stipulated  and  wish  to 
emphasize  that  the  City  and  County  use  be  strictly 
limited  to  park  purposes,  and  that  maintenance  of  the 
property  in  whole  or  in  part  as  a  museum  or  otherwise 
be  disapproved. 

"The  members  of  the  committee  have  directed  me  to 
acquaint  you  with  their  conclusion  at  this  time  in  view 
of  your  current  consideration  of  requested  budget  items, 
which  they  understand  will  include  implementing  funds 
for  the  purchase  of  the  Allyne  property." 

As  your  letter  indicated,  the  Housing  and  Home  Finance 
Agency  approved  the  Recreation  and  Park  Commission's  application 
for  federal  funds  in  the  amount  of  $114,000  toward  the  develop- 
ment of  this  area  as  an  open-space  park  area  and  at  which  time 
it  was  contemplated  that  the  house  thereon  would  be  demolished. 
Upon  Inquiry  by  the  Recreation  and  Park  Commission  of  the  Hous- 
ing and  Home  Finance  Agency  as  to  what  effect  the  retention  of 
the  building  and  the  use  thereof  by  a  non-profit  civic  group 
for  historical  purposes  would  have  upon  this  federal  grant,  a 
response  was  received  dated  June  3,  1965,  which  stated,  in  part, 
as  follows: 

"ite  would  construe  the  use  of  the  building  solely 
as  office  space  or  for  the  use  of  a  private  group,  to 
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be  incompatible  with  the  objectives  of  the  federal 
open-Space  program  and,  therefore,  incompatible  with 
your  approved  application,   Since,  however,  at  this 
time  we  are  not  fully  aware  of  the  specific  uses  pro- 
posed for  this  building,  a  more  definite  position 
than  that  stated  above  cannot  be  given." 

In  view  of  the  uncertainty  connected  with  the  Housing 
and  Home  Finance  Agency  approval  of  the  Recreation  and  Park 
Commission  application  for  federal  funds  in  the  amount  of 
$114,000  were  the  building  not  to  be  demolished  as  originally 
contemplated,  the  Recreation  and  Park  Commission,  if  at  all 
inclined  to  deviate  from  its  former  position  of  razing  the  build- 
ing, should  certainly  not  act  without  ascertaining  with  definite- 
ness  what  the  attitude  of  the  Housing  and  Home  Finance  Agency 
might  be  to  Such  an  arrangement  as  is  now  under  discussion  and 
how  it  would  affect  the  granting  of  the  funds  desired. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

NSW 
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SUBJECT:   PSYCHIATRIC  EVALUATION  IN  JUVENILE  COURT  PROBATION  OFFICER 
EXAMINATION  AS  CONFIDENTIAL  INFORMATION  OF  CIVIL  SERVICE 
COMMISSION  NOT  SUBJECT  TO  INSPECTION 

Dear  Sir: 

Your  request    for   an  opinion   is   as   follows: 

REQUEST 

"A  recent  examination  for  class  8410  Probation 
Officer,  Juvenile  Court,  included,  as  part  of  the  exami- 
nation, a  psychiatric  evaluation.   In  the  case  of  one  of 
the  candidates,  such  psychiatric  evaluation  was  adverse 
and  the  candidate  was  rejected.   This  psychiatric  evalua- 
tion was  prepared  by  a  physician  employed  by  the  City  and 
County. 

"The  candidate  was  informed  of  the  general  nature  of 
the  reason  for  his  rejection,  but  he  was  not  permitted  to 
see  the  psychiatric  report  inasmuch  as  this  was  considered 
to  be  confidential  and  privileged  information  as  between 
the  physician  and  the  Civil  Service  Commission.   The  Com- 
mission, in  holding  such  medical  reports  confidential, 
also  has  in  mind  the  general  protection  of  employees  from 
public  disclosure  of  intimate  personal  information. 

"Does  the  Civil  Service  Commission  have  authority  to 
consider  a  physician's  report,  requested  by  the  Civil  Ser- 
vice Commission  from  a  physician  employed  by  the  City  and 
County,  as  privileged  information,  or  is  this  office  re- 
quired to  show  the  physician's  report  upon  demand." 

OPINION 

The  official  annour.cotr.'^nt  of  the  promotional  examination 
for  probation  officer  in  the  Juvenile  Court  stated  that  applicants 
would  compete  in  a  written  test  and  provided  for  a  qualifications 
appraisal  by  oral  interview  and  stated  that  a  psychiatric  evaluation 
may  be  required  as  part  of  an  investigation  to  determine  general 
fitness  for  the  position. 

The  duties  of  the  position  of  8410  Probation  Officer, 
Juvenile  Court,  are  classified  by  the  Civil  Service  Conimission  and 
are  set  forth  in  the  announcement  of  examination  as  follows: 

"Under  direction,  conducts  investigations  and  pre- 
pares recomms-ndations  to  the  courts  in  cases  involving 
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alleged  offenses  by  juveniles,  or  cases  of  dependent 
and  neglected  children;  supervises  a  case  load  of 
court  wards;  and  performs  related  duties  as  required, 

"Requires  responsibility  for:   carrying  out  and 
explaining  existing  methods  and  procedures  relating 
to  investigation  and  supervision  of  court  wards; 
periodic  field  and  office  contacts  with  court  wards, 
parents  and  various  agency  personnel  to  furnish  or 
obtain  information  relating  to  assigned  cases;  pre- 
paring detailed  and  confidential  reports." 

Your  request  for  opinion  states  that  the  psychiatric 
evaluation  was  prepared  by  a  physician  employed  by  the  City  and 
County.   You  have  further  advised  me  that  the  evaluation  was  pre- 
pared by  the  psychiatrist  after  an  interview  with  the  applicant; 
the  identity  of  the  psychiatrist  and  the  purpose  of  the  interview 
was  known  by  the  applicant;  the  applicant  was  advised  concerning 
the  general  conclusions  contained  in  the  report,  but  that  the  ap- 
plicant was  not  permitted  to  examine  the  complete  psychiatric 
report. 

Civil  Service  is  a  municipal  affair,  and  as  such  the  City 
Charter  and  the  Rules  of  the  Commission  adopted  pursuant  thereto 
govern  the  rights  of  the  Commission,  civil  servants  and  applicants 
for  employment.   (Cunningham  v.  Hart,  80  C.A.  2d  902;  Higgins  v. 
Lynch.  72  C.A.  2d  526.)   The  Charter  of  the  City  and  County  of  San 
Francisco  and  the  Rules  of  the  Commission  have  the  force  and  effect 
of  law  (Nelson  v.  Dean,  27  C.  2d  873) ;  and  confer  powers  upon  the 
Commission  calling  tor  the  exercise  of  a  wide  and  sound  discretion 
concerning  the  classification  of  positions  and  selection  of  person- 
nel (Butler  y   City  and  County  of  San  Francisco.  104  C.A.  2d  126, 
136) ,  the  subjects  of  examinations  and  qualifications  which  are  to 
be  measured  (Almassy  v.  Los  Angeles  Civil  Service  Com..  34  C.  2d 
387;  Matter  of  Sloat  vBd.  of  Examiners.  374  N.Y.  367.  112  A.L.R. 
660) ,  the  utilization  of  modern  testing  techniques  consistent  with 
the  underlying  objectives  of  competitive  selection  and  best  adapted 
for  the  demonstration  of  merit,  suitability  and  fitness  for  the 
position  sought  (Kelly  v.  Civil  Service  Com'n..  181  A.  2d  745, 
Keller  v   Hewitt,  109  C.  146,  Maxv:ell  v.  Civil  Service  Com..  169  C. 
336) ,  and  the  promulgation  of  rules  for  inspection  of  examination 
papers  consistent  with  the  public  interest,   (Almassy,  supra,  34  C. 
2d  387  at  404.)   Such  matters  should  be  resolved  by  the  Commission 
designated  by  law  for  that  purpose,  and  the  policy  of  the  law  is 
to  allow  this  to  be  done  with  as  little  interference  as  is  reason- 
ably possible  (Mitchell  v.  McKevitt,  128  C.A.  458)  in  the  absence 
of  abuse,  fraud  or  capriciousness .   (Shubert  v.  Dept .  of  Motor  Veh., 
16  C.A.  2d  353;  Almassy,  supra,  at  401) . 
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The  applicable  provisions  of  the  San  Francisco  Charter 
which  authorize  the  Connnission  to  prescribe  rules  for  competitive 
examinations  and  inspection  privileges  are: 

Charter  Section  145.   Qualifications  and  Tests. 

"All  applicants  for  places  in  the  classified  ser- 
vice shall  submit  to  tests  which  shall  be  competitive, 
.  .  .  .   The  Commission  shall  control  all  examinations 
and  may  employ  suitable  persons  in  or  out  of  the  public 
service  to  act  as  examiners.   The  tests  may  be  written, 
oral,  mechanical  or  physical,  or  any  combination  of  them, 
practical  in  character  and  related  to  matters  fairly  to 
test  the  relative  capacity  of  the  applicants  for  the 
positions  to  be  filled.   The  commission  shall  be  the 
sole  judge  of  the  adequacy  of  the  tests  to  rate  the 
capacity  of  the  applicancs  to  perform  service  for  the 
city  find  county.  .  .  ." 

Charter  Section  147.1.   Inspection. 


"After  the  written  portion  of  a  civil  service  examina- 

»tion  has  been  held,  and  prior  to  the  scoring  thereof,  the 
questions  used  and  the  answers  thereto  shall  be  made  avail- 
able for  review  by  the  participants.  .  .  . 

"After  the  civil  service  commission  has  prepared  and 
published  or  posted  a  tentative  list  of  eligibles,  arranged 
in  order  of  relative  excellence,  as  the  result  of  any  examina- 
tion held  by  said  commission,  all  examination  papers,  ques- 
tions and  answers,  and  all  marks  and  grades  given  on  any  test 
given  in  said  examination  shall  be  open  to  public  inspection, 
provided  that  the  identity  of  the  examiner  giving  any  mark 
or  grade  in  an  oral  test  shall  not  be  disclosed;  .  .  , 

"The  civil  service  commission  by  rules  shall  establish 
procedures  for  the  review  of  written  tests  and  che  inspec- 
tion of  examination  papers,  as  herein  provided,  for  the 
maintenance  of  the  security  of  examination  material  and  for 
the  protection  of  the  public  interest." 

The  Commission  has  promulgated  rules  for  the  inspection 
of  certain  enumerated  documents  by  specifically  designated  persons 
in  the  following  instances:   (1)  participants  only  may  inspect 
questions  and  answers  of  the  written  portion  of  the  examination 
prior  to  scoring;  (2)  the  general  public,  following  grading  and 
posting  of  tentative  lists,  may  inspect  all  examination  papers, 
questions  and  answers,  marks  given  in  written  and  oral  tests,  ex- 
cluding the  identity  of  the  examiner  giving  any  mark  or  grade  in 
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the  oral.   (See  Rule  12  of  the  Civil  Service  Commission.)   Rule  12, 
Section  2(b)  defines  the  examination  papers  of  a  participant  which 
are  open  to  inspection  to  consist  of  the  application  filed  by  the 
participant  and  the  questions  and  answers  and  all  marks  and  grades 
relating  to  the  examination  of  that  particular  participant,  ex- 
cluding the  identity  of  the  oral  examiners.   No  other  documents  or 
reports  are  specified  in  Rule  12  as  open  to  the  inspection  by 
participant  or  any  other  person. 

A  state  statute  (Gov.  C.  §13934)  authorizing  the  State 
Personnel  Board  to  make  rules  for  inspection  of  examination  papers 
by  applicants  for  state  employment  was  held  to  confer  upon  the 
board  the  power  to  place  reasonable  limitations  upon  any  inspection 
privileges  which  the  board  granted  and  to  confer  upon  applicants 
only  such  rights  of  inspection  as  were  provided  by  rules  and  regu- 
lations of  the  State  Personnel  Board.   (36  Ops.  Atty.  Gen.  138, 
141.) 

The  power  of  the  Civil  Service  Commission  to  prevent  in- 
spection of  confidential  reports  in  furtherance  of  the  public 
interest  was  upheld  in  Almassy  v.  Los  Angeles  Civil  Service  Com. , 
34  C.  2d  387,  supra.   In  almassy,  supra,  an  examination  for  pro- 
bation  officer  consisted  of  a  written  test,  an  oral  interview  and 
a  qualifications  appraisal  based  upon  a  confidential  report  of  the 
applicant's  supervisor.   In  sustaining  the  Commission's  power  to 
make  use  of  a  confidential  report,  the  court  said: 

"Consideration  of  the  challenged  procedure  affecting 
the  evaluation  phase  of  the  examination  in  its  bearing 
upon  the  ascertainment  of  the  merit  and  fitness  of  the 
candidate  for  promotion  sustains  both  parts  thereof  -- 
the  oral  interviews  by  the  examiners  and  the  department 
head's  confidential  report  --  as  within  the  scope  of 
authorized  decision  on  the  part  of  the  commission." 
(Ibid,  at  395.) 

Use  of  the  confidential  report  was  approved  both  as  a 
proper  technique  for  evaluation  of  the  candidate  and  as  a  means  of 
protecting  the  public  interest. 

"It  is  obvious  that  a  written  examination  could  not, 
and  the  oral  interview  might  not,  reveal  the  traits  of 
character  and  personality  qualifications  covered  by  such 
report  from  the  department  head.   (Ibid,  at  403.) 


"Its  confidential  character  was  apparently  in  line  with 
an  effort  on  the  part  of  the  commission  to  insure  accuracy 
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and  avoid  any  personal  embarrassment  that  might  result 
from  publication  of  an  unsatisfactory  report.   The  same 
procedure  prevailed  with  respect  to  each  candidate.   As 
an  added  record  for  the  ascertainment  of  'relative  fit- 
ness' of  the  candidate  for  discharging  the  'duties  and 
requirements'  of  the  position  to  be  filled,  the  de- 
sirability of  the  procurement  of  such  report  was  a 
matter  for  determination  by  the  commission  within  the 
exercise  of  its  discretion."   (Ibid,  at  404.) 

In  summary,  it  is  my  opinion  that  under  the  circumstances, 
the  decision  of  the  Civil  Service  Commission  to  include  a  psychia- 
tric evaluation  as  part  of  the  scope  of  a  promotional  examination 
for  class  8410  Probation  Officer,  Juvenile  Court,  and  the  decision 
of  the  Commission  to  regard  the  evaluation  report  as  confidential 
information  not  open  to  the  inspection  of  applicant  were  valid 
exercises  of  the  judgment  and  discretion  in  these  matters  which 
are  vested  in  the  Commission  under  the  Charter  and  in  accord  with 
the  rules  of  the  Commission. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California  94102 

Attn:   Mr.  George  J.  Grubb 

General  Manager,  Personnel 
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August  13,  1965 


Honorable  John  F.  Shelley 
Mayor  of  San  Francisco 
200  City  Hall 
San  Francisco,  California 

Re:   Legality  of  Proposal  to  Provide 
Members  of  Police  and  Fire 
Department  with  Uniforms 

Dear  Mayor  Shelley: 

This  is  in  response  to  your  letter  requesting  my 
opinion  regarding  the  legality  of  a  proposal  of  Mr.  James  B. 
Packard  of  Packard's  Cleaners  of  Vallejo,  California  where- 
in it  is  proposed  that  uniforms  be  provided  to  members  of 
the  Police  and  Fire  Departments  by  the  City.   Under  his 
proposal,  Mr.  Packard  would  obtain  a  supply  of  uniforms  by 
purchasing  each  member's  uniform,  then  give  the  uniforms  to 
the  City  in  return  for  a  contract  from  the  City  to  maintain 
and  destroy  them.   It  appears,  therefore,  that  the  net 
effect  of  the  proposal  is  to  have  the  City  provide  the  uni- 
forms, and  maintenance  of  same,  to  members  of  the  Police  and 
Fire  Departments. 

The  question  of  the  legality  of  providing  uniforms 
to  members  of  the  Police  Department  has  been  the  subject  of 
inquiry  of  the  City  Attorney's  office  on  numerous  occasions. 
On  each  occasion  my  predecessors  have  ruled  that  such  a  pro- 
posal is  contrary  to  the  provisions  of  the  Charter.   For 
example,  in  Opinion  No.  761  (December  21,  1953),  my  prede- 
cessor was  asked  whether  the  Police  Department  could  either 
provide  uniforms  to  its  members  or  grant  a  uniform  allowance. 
In  reply  he  stated: 

"Upon  analysis  either  method  suggested  in 
your  request  would  have  the  same  effect,  to  wit, 
the  raising  of  the  compensation  that  the  members 
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of  the  Police  Department  are  presently  being  paid. 
To  grant  them  free  uniforms  would  for  all  intents 
and  purposes,  be  giving  them  additional  compensa- 
tion.  Presently,  the  members  of  the  department 
must  purchase  uniforms  out  of  their  salaries  and 
to  reduce  this  expense  would  in  effect  be  paying 
them  an  additional  sum  of  money.  Of  course  the 
actual  granting  of  the  uniform  allowance  would 
definitely  be  an  increase  in  the  compensation  of 
the  members  of  the  department." 

In  ray  opinion  the  same  conclusion  would  apply 
to  any  proposal  to  provide  unifonns  to  members  of  the  Fire 
Department,  excepting  therefrom  protective  apparel  which 
the  City  is  required  to  provide  by  state  law. 

You  are  so  advised. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 

EAB 
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SUBJECT:      JURISDICTION  OF  BUREAU  OF   EUILDIM3   INSPECTION  OVER 
MUNICIPAL  RAILWAY  OR   ITS  CONTRACTORS  REGARDING  CON- 
STRUCTION PERFORMED  BY  MUNICIPAL  RAILWAY;    BUILDING 
PERMITS  AND  FEES 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"In  view  of  the  provisions  of  Sections  53090  through 
53095  of  the  Government  Code  of  the  State  of  California, 
and  the  rulings  of  the  Attorney  General  of  California  in 
40  AG  243,  December  11,  1962,  your  advice  is  requested  on 
the  following  points: 

"1.  Does  the  Bureau  of  Building  Inspection  of  the 
City  and  County  of  San  Francisco  have  jurisdiction  over 
construction  performed  by  the  Minicipal  Railway,  or  its 
contractors,  in  the  City  and  County  of  San  Francisco? 

"2.  Is  the  Municipal  Railway,  or  its  contractors, 
obligated  to  obtain  building  permits  from  the  Bureau  of 
Building  Inspection  for  construction  to  be  performed  in 
the  City  and  County  of  San  Francisco? 

"3.  Is  the  Municipal  Railway,  or  its  contractors, 
obligated  to  pay  the  building  permit  and  plan  checking 
fees  established  in  the  Building  Code  of  the  City  and 
County  of  San  Francisco?" 

OPINION 

The  provisions  of  Sections  53090  through  53095  of  the 
Government  Code  of  the  State  of  California  refer  to  compliance 
of  a  "local  agency"  with  county  or  city  building  and  zoning 
ordinances. 

A  "local  agency"  for  the  purposes  of  these  sections  is 
defined  as: 

'•'Local  agency'  means  an  agency  of  the  State  for 
the  local  performance  of  governmental  or  proprietary 
function  within  limited  boundaries.    'Local  agency' 
does  not  include  the  State,  a  city,  a  county,  a  rapid 
transit  district  whose  board  of  directors  is  appointed 
by  public  bodies  or  officers  within  the  area  comprising 
the  district,  or  the  San  Francisco  Port  Authority." 


OPINION  NO.  65-27 
September  27,  1965 
Page  2 


The  Attorney  General's  opinion  found  in  40  A.G.  243 
reached  the  conclusion  that  cities  and  counties  are  exeinpt  from 
each  other's  building  and  zoning  ordinances,  insofar  as  Government 
Code  Sections  53090  through  53095  are  concerned.   The  opinion 
also  points  out  "one  must  look  elsewhere,  to  other  statutes,  case 
law,  or  princioles  to  determine  if  the  entities  exempted  from  the 
definition  of  'local  agency'  may  otherwise  be  regulated  .  .  .  ." 

"In  the  interpretation  of  a  legislative  enactment  It 
is  the  general  rule  that  the  state  and  its  agencies  are  not  bound 
by  general  words  limiting  the  rights  and  interests  of  its  citizens 
unless  such  public  authorities  be  included  within  the  limitation 
expressly  or  by  necessary  implication."    (C.J.  Kuback  Co.  v. 
McGuire,  199  Cal.  215,  217.)   It  has  also  been  held: 

"'Where  a  statute  is  not  expressly  made  applicable 
to  government,  it  is  for  the  courts  to  determine  whether 
the  Legislature  intended  it  to  apply  to  government.    In 
making  that  determination,  it  is  proper  to  consider  all 
matters  which,  under  the  rules  of  statutory  interpreta- 
tion, shed  light  on  the  legislative  intention.'"   (Eden 
Memorial  Park  Assn.  v.  Superior  Court.  189  C.A.  2d  421, 
7251   People  V.  Centr-0-Ttert.  34  Cal.  2d  702.) 

Where  no  impairment  of  sovereign  powers  would  result, 
the  Legislature  may  properly  be  held  to  have  intended  that  a 
statute  apply  to  governmental  bodies  even  though  it  uses  general 
statutoiry  language.   (Hoyt  v.  Board  of  Civil  Service  Commissioners, 
21  Cal.  2d  399,  402.) 

My  predecessors  have  concluded,  and  I  concur,  that  a 
municipality  is  not  bound  by  its  own  regulations  unless  specif- 
ically mentioned  as  being  controlled  by  them.   (City  Attorney 
Opinions  No.  634,  1932;   No.  3963,  1947.) 

The  Municipal  Railway  is  under  the  jurisdiction  of  the 
Public  Utilities  Commission.    (S.F.  Charter  sec.  121.)  We  must 
look  to  the  Charter  and  other  local  laws  to  determine  what  juris- 
diction, if  any,  has  been  granted  to  the  Bureau  of  building 
Inspection  to  regulate  construction  performed  by  the  Municipal 
Railway. 

Section  121  of  the  Charter  of  the  City  and  County  of 
San  Francisco  states: 

"The  commission  shall  locate  and  determine  the 
character  and  type  of  all  construction  and  additions, 
betterments  and  extensions  to  utilities  under  its 
control,  and  shall  determine  the  policy  for  such 
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construction  or  the  making  of  such  additions,  better- 
ments and  extensions  from  the  public  funds  under  its 
jurisdiction;   provided  that  in  each  such  case  it  shall 
secure  the  recommendation  of  the  manager  of  utilities 
which  shall  be  presented  in  writing  and  shall  include 
analyses  of  cost,  service  and  estimated  revenues  of 
all  proposed  or  feasible  alternatives  in  cases  where 
it  is  deemed  by  the  manager  that  such  alternatives 
exist.  .  .  . 

"The  commission  shall  observe  all  city  and  county 
ordinances  and  the  regulations  of  the  department  of 
public  works  relative  to  utility  openings,  structures 
and  poles  in  streets  and  other  public  places,  as  well 
as  all  ordinances  and  regulations  relative  to  barri- 
cades, construction  lights,  refilling  excavations  and 
replacing  and  maintaining  street  pavements;   and  in 
connection  with  all  such  matters  the  said  commission 
shall  be  subject  to  the  same  inspection  rules  and  pay 
fees  to  the  proper  department  in  the  san»  manner  and 
at  the  same  rates  as  any  private  person  or  corporation." 

A  review  of  Charter  section  121  indicates  the  Public 
Utilities  Commission  has  been  authorized  to  regulate  the  Municipal 
Railway  regarding  "construction  and  additions,  betterments  and 
extensions  to  utilities"  performed  by  this  department.   The 
express  authority  granted  to  the  Public  Utilities  Conmission 
therefore  prohibits  the  Board  of  Supervisors  from  passing  laws 
in  conflict  with  the  Conmission's  power  to  regulate  the  iDtjnicipal 
Railway  unless  a  specific  power  to  regulate  is  authorized  by  the 
Charter. 

The  Charter  enumerates  the  ordinances  and  regulations 
of  the  Department  of  Public  Works  which  the  Public  Utilities 
Commission  must  observe  as  being  those  "relative  to  utility 
openings,  structures  and  poles  in  streets  and  other  public 
places,  as  well  as  all  ordinances  and  regulations  relative 
to  barricades,  construction  lights,  refilling  excavations  and 
replacing  and  maintaining  street  pavements;  .  .  ."    (Charter 
section  121,  supra. )  Where  the  Charter  enumerates  the  ordinances 
and  regulations  to  be  observed  "it  is  to  be  construed  as  excluding 
from  its  effect  .  .  ."  all  other  ordinances  and  regulations  "not 
expressly  mentioned."   Shelby  v.  Southern  Pacific  Co.,  58  C.A.  2d 
594  at  599;   Capistrano  Union  High  School  Dist.  v.  Capistrano 
Beach  Acreage  Co..  IBb  C.A.  Id   012  at  617. 

The  answers  to  your  specif ic  questions  are  as  follows: 

1.   The  Bureau  of  Building  Inspection  of  the  City  and 
County  of  San  Francisco  does  not  have  jurisdiction  over  con- 
struction performed  by  the  Municipal  Railway  or  its  contractors. 
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except  as  specifically  required  by  Charter  section  121. 

"  2.    The  Municipal  Railway  or  its  contractors  are  not 

obligated  to  obtain  building  permits  from  the  Bureau  of  Building 
Inspection  except  as  specifically  required  by  Charter  section  121. 

I  3.    Subject  to  the  conditions  and  qualifications  dis- 

cussed above,  the  Municipal  Railway  or  its  contractors  are 
obligated  to  pay  permit  and  plan  checking  fees  only  to  the  extent 
outlined  in  Charter  section  121  "in  the  same  manner  and  at  the 
same  rates  as  any  private  person  or  corporation." 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 

PPK 


To:      Mr.   0.    L.   Moore,   General  r-fanager 
Hetch  Hetchy  V/ater   Supply 
Power  and  Utilities  Engineering   Bureau 
425  I-Iason  Street 
San  Francisco,    California  94101 
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August  18,  1965 


Honorable  John  F.  Shelley 

Mayor 

City  Hall 

San  Francisco,  California 

Re;  Candlestick  Park  Road  Races; 

Liability  of  City  for  Injuries  Arising  Therefrom 

Dear  Mayor  Shelley: 

In  accordance  with  your  request  of  August  10,  1965, 
I  have  reviewed  the  points  mentioned  in  your  letter  to  the 
Recreation  and  Park  Commission  and  the  agreement  between  the 
City  and  County  and  the  Junior  Chamber  of  Commerce  relating 
to  the  Cnamber's  use  of  the  Candlestick  Park  parking  lot  area 
with  specific  reference  to  the  liability  of  the  City  and  County 
arising  out  of  the  accidents  which  occurred  during  the  weekend 
of  August  7-3. 

The  agreement  in  question  was  executed  on  March  17, 
1964,  and  is  for  a  term  of  five  years.   In  general,  it  pro- 
vides for  the  use  of  the  area  by  the  Junior  Chamber  for  the 
purpose  of  presenting  road  races  on  two  days  of  each  year 
during  the  term  of  said  agreement,  the  days  to  be  determined 
each  year  by  mutual  agreement.   V^ith  regard  to  liability  the 
following  provisions  are  pertinent: 

"10.   First  party  [City]  does  not  warrant  the 
condition  of  the  premises  as  of  the  days  during  the 
term  of  this  agreement  in  regard  to  safety,  repair, 
fitness  for  use  or  otherwise,  and  second  party 
[Junior  Chamber  of  Commerce]  will  accept  the  premises 
in  the  condition  in  which  the  same  may  be  on  said 
days,  and  first  party  shall  not  be  responsible  for 
any  loss,  damage  or  injury  caused  thereby.   It  is 
further  agreed  by  second  party  that  all  participants 
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in  said  sports   car  races   shall  sign  participation 
agreements   holding   the  City   and  County  of  San  Francisco, 
the  Recreation  and   Park  Commission  of   the  City   and  County 
of  San  Francisco,    and   all  other  City   agents   or   agencies 
free  and  harmless    from  any  claims   whatsoever   for   any 
reason  arising   from  or   connected  with  the  presentation 
of  said   road   races.      Said   participation  agreement   is 
of  standard  form  and  of  the  type  previously  submitted 
to   the  first   party   in  conjunction  with  the   1953 
Candlestick  Road  Races. 

"13.      At   least   fifteen    (15)   days   prior   to   each 
year's   races,    second   party   shall,    at   its    expense  furnish 
and  deliver   to   the  Recreation  and  Park  Commission  a 
policy  or   policies   of   insurance,    in  form  satisfactory 
to   the  City  Attorney  and   issued  by   a  company   or  com- 
panies   approved  by   the  City's   Controller,    insuring   the 
City   and  County  of  San  Francisco   and   the  Recreation  and 
Park  Commission  and   their   respective  officers,    agents 
and   employees    against   loss   or   possibility   of  damages    for 
personal   injury,    death  or   property   damage  occasioned  by 
reason  of  any  operation  of   the  second   party,    or   anyone 
holding  under   the  second   party,    in  or  upon  or   around   the 
premises,   with  minimum  liability   limits    at   $500,000  for 
personal   injury  or   death  of   any  one  person  and   $5,000,000 
for   personal   injury   or   death  of  two  or  more  persons    in 
each  accident  or   incident  and   in  a  minimum  amount  of 
$100,000  for   damage  to   property   resulting   from  any   accident. 

"14.      Second   party   snail  save   the  City   and  County   of 
San  Francisco   and   the  Recreation  and  Park  Commission  and 
their   respective  officers,    agents    and   employees,   harmless 
from  and    indemnify    them  and   each  of   them  against   all   claims 
and   demands,    loss    and    liability   of   every  kind   suffered   or 
incurrej   by    them  or   any   of    them  resulting   from  any   injury 
to   any   person  or   property  occurring   in  and   about   the  premises 
during    the  use   and  occupation   thereof  by  second   party. 
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"19.   In  addition  to  the  drivers  in  the  Candlestick 
Park  Road  Races  assuming  all  risks  pursuant  to  Paragraph 
10  hereof,  and  the  signing  of  a  'Participant's  /^raement', 
the  San  Francisco  Junior  Chamber  of  Commerce  agrees  to 
hold  the  Recreation  and  Park  Commission  of  the  City  and 
County  of  San  Francisco,  the  City  and  County  of  San 
Francisco,  and  their  agents  and  employees  free  and  harm- 
less from  any  and  all  liability  for  personal  injury  or 
property  damage  arising  from  use  of  the  Candlestick  Park 
Parking  Lot  Area  during  the  time  said  races  are  presented, 
including  any  claims  arising  due  to  subsidence  and/or 
abutments  in  the  Candlestick  Park  Parking  Lot,  or  streets 
to  be  used  in  conjunction  with  said  races." 

In  view  of  the  scope  and  specificity  of  the  foregoing 
provisions  of  the  existing  agreement  relating  to  assumption  of 
liability  by  the  sponsors  and  participants  therein,  it  is  my 
opinion  that  there  is  no  liability  on  the  City  and  County  as  a 
result  of  the  accidents  of  .-.ugust  7-8. 

With  regard  to  any  possible  future  liability  under 
any  possible  future  agreements,  I  believe  that  the  inclusion 
of  provisions  similar  to  the  foregoing  in  any  such  future 
agreements  would  adequately  protect  the  City  against  liability 
for  the  types  of  accidents  occurring  in  this  year's  event. 

Very  truly  yours , 


THOM^\S  M.  O'CONNOR 
City  Attorney 

JJS 


OPINION  NO.  65-28 
September  30,  1965 


SUBJECT:  DIRECTOR  OF  DISASTER  CORPS,  AUTHORITY  TO  INCLUDE  SERVICE 
AS  SAID  DIRECTOR  IN  COMPILATION  OF  SENIORITY  CREDITS  FOR 
PROMOTIONAL  EXAMINATION  TO  CAPTAIN  OF  POLICE  DEPARTMENT 

Dear  Sir: 

You  have  directed  a  letter  to  me  wherein  you  request  my 
advice  on  the  application  of  Charter  Section  146  to  the  allocation 
of  seniority  credits  to  Lieutenant  John  William  Conroy  in  your 
rating  of  his  examination  for  the  position  of  Q80  Captain  of  Police, 

You  state  that  Mr.  Conroy  has  been  employed  in  the  posi- 
tion of  8426  Disaster  Corps  Director  since  December  18,  1962,  and 
that  during  all  of  this  period  he  has  been  on  an  indefinite  leave 
of  absence  from  his  civil  service  rank  of  Lieutenant  in  the  Police 
Department  as  provided  by  Section  153  of  the  Charter. 

You  further  state  that  Mr.  Conroy  maintains  that  his 
service  as  Disaster  Corps  Director  should  be  included  as  service 
in  the  department  and  as  service  in  the  rank  of  lieutenant  as  pro- 
vided by  Section  146,  and  that  he  should  be  given  this  seniority 
credit  in  the  examination  for  all  of  his  time  as  Disaster  Corps 
Director. 

You  wish  me  to  advise  you  as  to  your  legal  right  under 
the  provisions  of  Section  146  to  credit  Mr.  Conroy  with  this  ser- 
vice as  Disaster  Corps  Director  in  his  rating  in  the  examination 
for  Captain  of  the  Police  Department. 

OPINION 


The  provisions  of  Section  146  which  are  involved  here 
read  as  follows: 

"(c)   For  Promotion  to  the  Rank  of  Captain  of 
Police: 

"Forty- five  hundredths  of  one  per  cent  of  the 
total  credits  allowed  for  the  entire  examination 
shall  be  allowed  for  each  year  of  service  in  the 
department  until  a  total  of  nine  per  cent  of  said 
total  credits  for  said  examination  is  reached,  and 
in  addition  thereto  six- tenths  of  one  per  cent  of 
the  total  credits  allowed  for  the  entire  examina- 
tion shall  be  allowed  for  each  year  of  service  in 
the  rank  of  lieutenant  until  a  total  of  six  per  cent 
of  the  credits  of  the  entire  examination  is  reached." 
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The  records  of  the  Police  Department  show  that  John 
William  Conroy  was  appointed  permanent  lieutenant  of  police  on 
June  18,  1962;  that  he  continued  to  serve  in  such  position  up  to 
and  including  December  18,  1962,  when  his  personnel  record  shows 
that  he  was  given  an  indefinite  leave  from  his  position  of  lieu- 
tenant so  that  he  could  be  appointed  Director  of  the  Disaster 
Corps.   A  review  of  the  records  of  the  Retirement  System  shows  that 
Lieutenant  Conroy  became  a  member  of  the  Retirement  System  on 
February  10,  1947,  as  a  member  of  the  uniformed  force  of  the  Police 
Department.   Mr.  Conroy  became  a  men.ber  of  the  Retirement  System 
under  the  provisions  of  Section  165.2  of  the  Charter,  more  common- 
ly referred  to  as  "Miscellaneous  Employees  Section"  after  he  was 
appointed  Director  of  the  Disaster  Corps. 

The  controlling  words  in  the  portion  of  Section  146 
quoted  above  upon  which  the  credit  sought  by  Mr.  Conroy  is  given 
to  a  participant  are:   "Each  year  of  service  in  the  department" 
and  "Each  year  of  service  in  the  rank  of  lieutenant." 

The  Police  Department  of  the  City  and  County  of  San 
Francisco  is  created  by  the  Charter  (see  Section  35)  and  is  under 
the  management  and  control  of  the  Police  Commission.   With  the  ex- 
ception of  certain  enumerated  positions  provided  for  in  Section 
35.4,  all  appointments  to  the  various  ranks  of  the  department  are 
made  from  persons  certified  from  civil  service  lists  and  by  the 
Chief  of  the  Department,  who  acts  as  the  appointing  officer. 

The  Disaster  Council  and  Corps  was  established  by  the 
adoption  of  Chapter  7  of  the  Administrative  Code,  where  in  Section 
7.3  the  following  language  is  used:   "The  City  and  County  Disaster 
Corps  is  hereby  created.  .  .  ."   This  chapter  names  the  Mayor  as 
the  Chairman  of  the  City  and  County  Disaster  Council  (Section  7.3) 
and  as  Commander  of  the  Disaster  Corps  (Section  7.6).   As  Chairman 
of  the  Disaster  Council,  the  Mayor  is  authorized  to  employ  a 
Director  of  the  Disaster  Corps  who  is  subject  to  the  general  super- 
vision of  the  Commander  (Section  7.7).   The  Director  is  charged 
with  the  duty 

".  .  .to  co-ordinate  all  civilian  protective  and 
relief  cervices  for  the  city  and  county,  the  training 
of  all  personnel  connected  therewith  and  the  operation 
and  implementation  of  all  plans  and  activities  for 
civilian  protection  and  relief  from  disascer.   As  far 
as  the  disaster  council  and  the  disaster  corps  and  this 
work  is  concerned,  the  director  shall  be  subordinate  only 
to  the  commander  and  he  shall  work  in  close  co-operation 
with  the  disaster  council  and  with  the  heads  of  the  several 
departments  of  the  municipal  government  and  the  chiefs  of 
the  divisions  of  the  disaster  corps,  and  under  the  general 
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supervision  of  the  commander,  shall  maintain  the  neces- 
sary contacts  with  the  state  disaster  council  and  the 
several  local  disaster  councils  within  the  metropolitan 
area  of  the  city  and  county,  in  order  that  co-ordination 
of  the  work  of  the  disaster  council  with  the  state  disaster 
council  and  other  disaster  councils  may  be  had.   The  com- 
pensation of  the  director  shall  be  fixed  in  accordance 
with  the  fiscal  and  budgetary  provisions  of  the  Charter." 
(Section  7.7) 

The  chapter  further  provides  that  among  the  divisions  within  the 
Disaster  Corps  there  shall  be  a  Police  Division  which  shall  be 
under  the  control  of  the  Chief  of  Police  and  which  shall  consist 
of  police  personnel  and  the  police  reserve  (volunteers). 

An  examination  of  the  Salary  Ordinance  shows  that  for 
the  year  1964-65  the  Disaster  Council  and  Corps  is  found  in  Section 
131010  and  that  the  position  of  Disaster  Corps  Director  is  listed 
as  one  of  the  positions  within  the  Council  and  Corps. 

The  members  of  the  uniformed  force  of  the  Police  Depart- 
ment together  with  the  various  ranks  within  the  Department  are 
found  in  Section  161010,  (a),  (b)  and  (c) . 

An  examination  of  the  budget  for  the  year  1965-66  shows 
the  Disaster  Council  and  Corps  listed  as  a  separate  department  of 
the  City. 

Based  upon  the  language  of  the  Charter  which  creates 
the  Police  Department  and  the  Ordinance  of  the  Board  of  Super- 
visors which  creates  the  Disaster  Council  and  Corps  and  the  budget 
and  Salary  Ordinance  adopted  by  the  Board  of  Supervisors  showing 
that  the  Disaster  Council  and  Corps  is  a  separate  department  of 
the  City,  it  is  my  conclusion  that  the  service  rendered  by  Mr. 
Conroy  during  the  period  of  time  during  which  he  was  Director  of 
the  Disaster  Corps  was  not  service  rendered  in  the  Police  Depart- 
ment for  which  credit  can  be  given  in  a  promotional  examination 
as  provided  in  Section  146  (c) ,  supra. 

Research  fails  to  disclose  any  authority  which  would 
deem  the  service  of  Mr.  Conroy  in  the  Disaster  Corps  as  its 
Director  as  service  as  a  Lieutenant  in  the  Police  Department. 

A  comparison  of  the  duties  as  set  forth  in  the  class 
specifications  of  the  Civil  Service  Commission  demonstrates  that 
service  as  Disaster  Corps  Director  is  not  service  as  a  Lieutenant 
in  the  Police  Department. 


;  /    ■  -     '  ^  , 


u: .    H 
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"CLASS  TITLE:   DISASTER  CORPS  DIRECTOR       CODE:   8246 

"CHARACTERISTICS  OF  THE  CLASS: 

"Subject  to  executive  approval,  is  responsible  for 
planning,  staffing,  coordinating  and  directing  the  various 
services,  activities  and  elements  of  the  civil  defense  and 
disaster  corps;  and  performs  related  duties  as  required, 

"Requires  major  responsibility  for:   developing,  co- 
ordinating and  executing  policies  and  procedures  necessary 
to  development,  implementation  and  continuation  of  civil 
defense  and  disaster  activities;  making  continuing  respon- 
sible contacts  with  other  governmental  officers,  city 
officials  and  outside  organizations  in  connection  with 
civil  defense  and  disaster  planning  and  operations;  direct- 
ing the  preparation  and  maintenance  of  civil  defense  and 
disaster  corps  operational,  financial  and  related  records 
and  reports. 

"EXAMPLES  OF  DUTIES: 

"1.   Directs  and  coordinates  all  phases  of  the  over- 
all disaster  plan,  including  public  information,  trans- 
portation and  medical  activities;  allocates  specific 
functions  of  the  disaster  plan  to  various  city  departments 
and  agencies. 

"2.   Develops  information  for  the  general  public  as 
to  appropriate  actions  offering  the  greatest  safety  in 
cases  of  disaster  and  disseminates  this  information  by 
all  media,  including  the  distribution  of  leaflets,  speak- 
ing engagements,  drills  in  schools,  churches,  hospitals 
and  places  of  business. 

"3.   Conducts  continuing  studies  of  policies  and 
civil  defense  planning  of  other  governmental  agencies  and 
coordinates  local  planning  accordingly." 


"Q60   LIEUTENANT:   Under  direction:   during  an  assigned 
command  of  a  district  and  in  the  absence  of  the  captain 
is  responsible  for  the  preservation  of  law  and  order; 
has  control,  management  and  direction  of  members  assigned 
to  his  command;  is  responsible  for  strict  observation  and 
enforcement  of  the  rules  of  the  department  and  orders 
issued  by  competent  authority;  may  be  assigned  to  a  bureau 
or  other  unit  of  the  department;  keeps  required  records; 
mcikes  required  reports;  and  performs  related  duties  as 
required." 
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According  to  the  personnel  records  of  the  Police  Department,  Mr. 
Conroy  has  not  served  in  the  rank  of  Lieutenant,  Police  Depart- 
ment, since  December  18,  1962,  when  he  was  given  an  indefinite 
leave  to  accept  the  position  of  Disaster  Corps  Director. 

Therefore,  I  advise  you  that  none  of  the  time  served  by 
Mr.  Conroy  as  Director  of  the  Disaster  Corps  can  be  considered 
as  service  in  the  rank  of  Lieutenant  in  the  Police  Department  in 
order  that  that  service  may  be  credited  in  a  promotional  examina- 
tion for  Captain  as  provided  in  Section  146  (c)  of  the  Charter, 
supra. 

Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Civil  Service  Commission 
151  City  Hall 
San  Francisco,  California 

Attn:   Mr.  George  J.  Grubb 

General  Manager,  Personnel 


FJW 
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October  8,    1965 


t 
I 

Henry  W.   Turkel,   M.D. 

Coroner 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 


I 


Re:  Does  California  Government  Code  Section 
27491.45  Permit  Coroner  to  Provide  Human 
Tissue  to  Institutions  for  Scientific 
Research? 


Dear  Doctor  Turkel: 

I  am  in  receipt  of  your  request  for  an  opinion  regard- 
ing the  legality  of  the  Coroner's  office  providing  human  tissue 
to  qualified  institutions  for  scientific  investigations  when 
asked  to  do  so,  under  authority  of  Assembly  Bill  No.  3160  (Chap. 
879,  added  Stats.  1965),  which  states  as  follows: 

"Section  1.  Section  27491.45  is  added  to  the 
Government  Code,  to  read: 

•'27491.45.  The  coroner  shall  have  the  right  to 
retain  tissues  of  the  body  removed  at  the  time  of 
autopsy  as  may,  in  his  opinion,  be  necessary  or  advis- 
able for  scientific  investigation." 

While  the  words  here  employed  might  be  construed  so  as  to  allow 
the  coroner  to  dispose  of  retained  tissues  by  turning  them  over 
to  any  research  institution  for  furtherance  of  scientific  investi- 
gation and  knowledge,  such  construction  would  appear  unwarranted 
in  the  absence  of  any  statutory  aid  to  support  a  broad  interpre- 
tation. 

Section  27491.4  (added  Stats.  1961),  which  immediately 
precedes  the  new  legislation,  states  in  part  as  follows: 
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".  .  .  [The  coroner]  shall  have  Che  right  to 
retain  only  such  tissues  of  the  body  removed  at  the 
time  of  the  autopsy  as  may,  in  his  opinion,  be  neces- 
sary or  advisable  to  the  inquiry  into  the  case,  or 
for  the  verification  of  his  findings.  ..." 
( Emphas  is  our  s . ) 

The  addition  of  Section  27491.45  permits  the  coroner 
to  retain  certain  tissues  removed  during  the  autopsy  other  than 
those  necessary  to  determining  the  cause  of  death  or  verifying 
his  findings,  if  in  his  opinion  such  tissues  would  be  of  value 
or  interest  to  scientific  investi^^ation.   The  section  does  not 
expand  his  powers  to  remove  tissue  from  the  body  during  autopsy, 
nor  relieve  him  of  the  duty  of  returning  all  tissues  and  organs 
not  required  for  the  enumerated  purposes  to  the  body  for  burial. 

The  authority  granted  by  the  addition  of  the  new  sec- 
tion does  no  more  than  expand  the  enumerated  instances  in  which 
the  coroner  is  authorized  by  law  to  retain  human  tissues  reiaoved 
during  autopsy  under  the  provisions  of  Section  27491. 4<,  which 
immediately  precedes  it,  and  in  connection  with  which  it  must  be 
read.   So  taken,  there  could  be  no  iaplied  authority  to  expand 
the  limited  powers  of  the  coroner  to  dispose  of  retained  tissues 
after  his  purposes  are  completed  by  permitting  their  use  by 
other  institutions  for  further  investigation. 

Had  the  legislature  intended  to  allow  human  tissues  to 
be  made  available  to  the  various  public  and  private  research 
establishments  by  removal  during  autopsy  and  distribution  through 
the  coroners'  offices,  it  is  reasonable  to  presume  that  more 
explicit  language  would  have  been  used  to  effect  such  a  departure 
from  established  procedures.   Due  to  the  lack  of  any  legislative 
history  that  might  warrant  a  broad  interpretation,  it  is  my 
op:-nion  that,  until  authoritative  sources  such  as  the  Legislature 
or  the  courts  define  its  meaning  and  purpose  in  a  different 
manner,  the  language  of  section  27941.45  in  its  present  form  does 
not  permit  you  to  release  human  tissue  to  research  institutions. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

PJD 
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SUBJECT:   CHARTER  SECTION  93;  APPLICATION  OF  BID  PROCEDURE 

REQUIRElffiNTS  TO  LEASES  OF  AIRPORT  LANDS  AND  BUILDINGS 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"As  applicable  to  Airport  leases,  Charter  section  93, 
among  other  things,  provides  as  quoted: 

'"The  public  utilities  commission  shall  have 
•         exclusive  power  to  lease  lands  nov;  devoted  to 
f        airport  purposes  or  lands  thai  may  hereafter 
be  acquired  and  devoted  to  airport  purposes 
for  a  period  not  to  exceed  forty  years,  and 
the  director  of  property  shall  arrange  for 
such  lease  to  the  highest  responsible  bidder 
at  the  highest  monizhly  or  annual  rent:,  subject 
to  approval  of  the  puolic  utilities  commission, 
and  thereafter  the  administration  of  any  and 
all  such  leases  shall  be  by  the  public  utili- 
ties commission.'  (Emphasis  added). 

"It  has  been  the  practice  of  the  Commission  to  lease 
not  only  land  but  also  space  in  City-owned  buildings  at  the 
Airport,  such  as  the  terminal  buildings  complex  and  air  cargo 
buildings,  by  arrangement  with  the  Director  of  Property 
through  the  above-quoted  bid  procedure, 

"\'Te   will  appreciate  receipt  of  your  official  legal 
opinion  whether  the  above  quoted  Charter  provision  or 
other  law  requires  that  space  in  Airport  buildings,  as 
distinguished  from  leases  of  Airport  land,  be  leased 
under  the  aforesaid  bid  procedure, 

"IJe  have  in  mind  and  wish  your  response  to  be  made  to: 

"1,   Flat  rental  leases; 

2,  Percentage  rental  leases;  and 

3.  Leases  V7hich  may  contain  a  rental 
credit  toward  lessee's  construction 
of  capital  improvements." 
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OPINION 

The  legal  problem  presented  by  your  inquiry  arises  out 
of  the  presence  of  the  word  lands,"  with  no  mention  of  'buildings," 
in  that  portion  of  Charter  Section  93  to  which  you  have  referred. 
The  content  of  your  above  request  indicates  the  necessity  for  de- 
termining the  legal  meaning  to  be  attributed  to  "lands,"  as  the 
word  appears  in  charter  context. 

By  the  preponderance  of  authority  in  California  and  else- 
where, the  word  "lands"  in  Charter  Section  93  must  be  interpreted 
to  include  not  only  the  solid  material  of  the  earth  (see  Civil 
Code,  Sec,  o59),  but  also  any  buildings  or  other  fixtures  which 
are  permanently  attached  to  the  underlying  earth,  (see  Delaney  v, 
Lowery,  25  Cal,  (2)  561;  Krouser  v.  County  of  San  Bernardino, 
"ZTTat.  (2)  756;  Southerhnpacif  "c  Co,  v.  MV~eTsTTe';~35~C'iT7Spp.  (2) 
330;  42  American  "Juris prude"nce"l9b;  "^allentine's  Law  Dictionary 
(2nd  EdT)  p."T?3;  Blaclc^s'  Law  Dictionary   (4th  Ed.)  p. 1019,) 

In  the  Delaney  case,  sji£ra  (p,571),  the  California 
Supreme  Court  refused  to  adopt  a  restricted  meaning  for  the  word 
"land,"  and  determined  to  apply  to  the  context  there  in  issue  the 
following  statement  of  law  from  42  American  Jurisprudence  196: 

"The  word  'land,'  both  in  England  and  here,  is 
a  word  of  art.  It  is  nomen  generalissimum  and 
includes  not  only  the  soil,  but  everything  at- 
tached to  it,  whether  attached  by  the  course  of 
nature,  as  trees,  herbage  and  water,  or  by  the 
hand  of  man,  as  buildings,  fixtures  and  fences 

in  its  broadest  sense  it  will  be  seen  that 

'land'  in  its  legal  signification  embraces  much 
more  than  the  word  literally  imports,  and  includes 
many  things  besides  the  soil  itself,  as  waters, 
grass,  stones,  buildings,  fences,  trees,  and  the 
like,  and  in  fact  all  things  which  have  become  a 
part  of  the  soil," 

I  feel  certain  that  the  courts  would  view  "lands,"  as 
that  word  appears  in  Section  93,  in  the  broad  sense  described  by  the 
Supreme  Court  in  the  Delaney  case  for  the  following  reasons: 

First,  it  will  be  noted  from  a  reading  of  Section  93  in 
its  entirety  that  it  contains  references  to  "lands,"  "land,"  "real 
property"  and  "property,"  although  the  latter  three  designations 
do  not  appear  in  the  paragraph  under  present  consideration,  i,e., 
the  one  specifically  dealing  with  leases  of  airport  "lands,"  \7hen 
this  intermixture  of  related  words  appears  in  tne  same  context,  it 
is  held  (see  the  Southern  Pacific  case,  supra)  that  not  only  an 
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issue  of  semantics  is  created,  but  also  the  necessity  for  recon- 
ciling the  divergent  language  to  make  it  compatible  with  common 
sense  and  che   intent  of  the  enacting  agency. 

Uith  this  rule  in  mind,  v;e  note  that  nowhere  in  Section 
93  do  we  see  specific  reference  to  leases  of  city  buildings, 
stmjctures,  ei:c.   That  is,  unless  "land"  and  "lands"  V7as  intended 
to  bear  the  prevailing  broad  meaning,  which  would  include  all 
buildings  and  other  structures  attached  to  such  "land"  or  "lan^^s,"  we 
would  have  to  conclude  that  (except  as  to  the  water  department  lands 
exemption)  while  leases  of  parcels  of  City's  bare,  underlying  earth 
were  required  to  go  through  the  bidding  procedure,  leases  of  City's 
buildings  v/ere  not.   But  why  would  such  distinction  have  been  in- 
tended, or  even  have  been  desirable?   It  would  appear  that  if  a  bid 
procedure  on  leases  v/as  thought  by  the  electorate  to  be  advantageous 
as  to  parcels  of  bare,  underlying  earth,  such  bid  procedure  would 
have  been  thought  by  them  equally  advantageous  as  to  buildings  or 
other  structures  resting  upon  such  earth.   In  the  application  of  this 
reasoning,  I  feel  compelled  to  conclude  that  the  word  "lands,"  as 
used  in  Charter  Section  93  relative  to  airport  leases,  also  includes 
the  buildings  which  are  attached  to  the  underlying  lands. 

Next,  we  no:e  that  the  last  sentence  of  Section  93,  added 
by  charter  amendment  adop'ied  at  the  Hovember,  1953  election,  provides 
In  part  as  follov7s: 

" provided,  hov/ever,  that  no  lease  of 

airport  lands  or  agreement  V7hich  divests  the 
city  and  county  of  the  right  to  manage,  operate 
or  control  the  aircraft  landing  field,  the 
entire  part  of  the  airport  not  devoted  to  the 
aircraft  landing  field,  or  the  entire  airport 
shall  be  made  without  the  approval  of  the 
board  of  superv^isors  by  ordinance  and  referral 
and  submission  to  a  vote  of  the  electors  of 
the  city  and  county  at  the  election  next  ensuing 
not  less  than  sixty  days  after  the  adoption  of 
such  ordinance,  and  such  ordinance  shall  not  go 
into  effect  until  ratified  by  a  majority  of 
voters  voting  thereon."  (emphasis  added) 

In  my  opinion,  the  foregoing  language  requires  the  con- 
clusion reached  by  me  hereinabove  regarding  the  necessity  for 
viewing  airport  "lands"  as  including  buildings.   The  noted  sentence 
indicates  chat  a  lease  of  airport  "Lands*'  may  be  let  -  subject  to 
public  bid  -  which  v/oulc'  divest  the  CTty  of  "the  right  to  manage, 
Operate  or  control  the  aircraft  landing  field,  the  entire  part  of 
tue  airport  not  devoted  to  :he  aircraft  landing  field,  or  the  entire 
airport,"  Of  course,  in  the  event  of  such  lease,  the  approval  of 
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the  Board  of  Supervisors  by  ordinance  would  be  necessary,  followed 
by  the  referendum  approval  of  the  electorate.  (Section  93) 

However,  each  such  possible  situation  as  just  discussed 
constitutes  a  recognition  of  the  intention  that  the  word  "lands" 
should  embrace  more  than  only  the  underlying  composition  of  the 
earth.   The  "aircraft  landing  field"  is  not  merely  underlying,  bare 
earth,  bui  is  covered  by  concrete  structures  which  are  the  approaches 
and  landing  strips.   Similarly,  vjhen  Section  93  makes  reference  to 
a  lease  of  "lands"  which  may  include  "the  ^nt_ire  part  of  the  airport 
not  devoted  to  the  aircraft  landing  field,  or TKe  entire  airport," 
it  is  necessarily  referring  to  areas  already  generously  covered  by 
buildings  at  the  time  of  adoption  (in  the  election  of  November,  195oX 
and  concerning  V7hich  great  future  expansion  in  buildings  v;as  in  con- 
templation.  Hence,  I  view  the  last  sentence  or  oection  93  as  giving 
clear  indication  that  the  V7ord  "lands"  was  intended  and  must  be 
deemed  to  include  buildings. 


'O' 


Finally,  consultation  with  the  Director  of  Property  has 
disclosed  a  long-sta'^ding  uniformity  of  interpretation  in  that  and 
all  other  departmc-nts  of  the  City  to  the  affect  that  Charter  Section 
93  requires  the  bid  procedure  in  leases  of  City's  buildings  as  v/ell 
as  in  leases  of  City  s  clear  and  unimproved  land.   That  is,  the 
uniform  interpretation  has  been  that  ''lands,"  as  used  in  Charter  Sec- 
tion 93,  also  includes  buildings.   The  law  is  settled  that  the 
contemporaneous  construction  of  a  statute  by   those  charged  with  its 
interpretation  and  enforcement,  although  not  absolutely  controlling, 
is  entitled  to  great  weight,  and  courts  V7ill  not  generally  depart 
from  such  construction  unless  it  is  clearly  erroneous,  (Meyer  v. 


deviation Troi.i  that  uniform  and  lonp-standing  administrative  inter- 
pretation which  has  treated  "'lands,  as  used  in  Charter  Section  93, 
as  including  buildings. 

You  are  therefore  advised  that,  in  my  opinion,  leases  of 
airport  buildings  are  required  by  Section  93  to  be  let  out  under  the 
prescribed  bid  procedure. 

In  the  last  paragraph  of  your  request  for  advice  you 
Indicate  a  desire  to  be  instructed  regarding  three  (3)  different 


OPIMIOM  MO.  65-29 
Noveiaber  ?.,  1965 
Page  5 


categories  of  lease  arrangements.  Please  be  advised  that  the  con- 
clusions reached  by  me  above  are  equally  applicable  to  each  of  such 
:ategories.  All  are  subjeC:  to  the  bid  procedure. 


Respect fially  submitted, 


THOMAS  M.  O'COraSfOR 
City  Attorney 
To:  James  K,  Carr 

General  Manager  of  Public  Utilities 

207  City  Hall 

San  Francisco,  California 


WFB 
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Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 


Re:   Legal  Rights  of  Board  of  Supervisors 
in  Negotiations  with  BARTD  on  Design 
and  Construction  of  Market  Street 
Subway 


Dear  Mr.  Dolan: 


This  will  acknowledge  receipt  of  your  letter  of 
September  29,  1963,  wherein  you  state  that  the  Joint  Planning 
and  Development  and  Transportation  Committee  of  the  Board  of 
Supervisors  desires  that  this  office  review  both  the  legislative 
acts  and  legal  documents  involving  the  City  and  County  of  San 
Francisco  and  BARTD  and  then  advise  the  Board  as  to  its  legal 
rights  in  negotiating  with  BARTD  on  the  design  and  construction 
of  the  Market  Street  subway. 


follows: 


In  response  to  your  inquiry  you  are  advised  as 


1.   The  San  Francisco  Bay  Area  Rapid  Transit  District 
was  created  by  act  of  the  legislature  as  a  distinct  public 
entity  to  provide  an  adequate,  modern,  interurban  mass  rapid 
transit  system  for  the  San  Francisco  Bay  Area. 

The  District  possesses  the  power  of  eminent  domain 
generally  to  acquire  property  necessary  or  convenient  for  the 
development  of  a  rapid  transit  system,   //here  property  desired 
is  already  being  put  to  a  public  use,  a  taking  in  eminent  domain 
by  BARTD  would  require  a  finding  by  a  court  of  competent 
jurisdiction  that  the  BARTD  taking  was  for  a  more  necessary 
public  use  than  that  to  which  such  property  is  already  being 
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publicly  used.   For  specific  powers  and  conditions  thereon  see; 

Public  Utilities  Code:   28500-29757 

28953 
28954 
29031 

Code  of  Civil  Procedure:   1240 

1241 


2.   The  Board  of  Directors  of  BARTD  is  the  legislative 
body  of  the  District,  and  its  powers  are  broad  and  are  to  be 
liberally  construed.   It  is  generally  provided  that  it: 

(1)  Shall  determine  all  questions  of  District 
policy. 

(2)  May  do  any  and  all  things  necessary  to  carry 
out  the  purposes  of  the  act. 

(3)  Shall  determine  what  transit  facilities 
should  be  acquired  or  constructed  for  the 
common  benefit  of  the  District  as  a  whole. 


Public  Utilities  Code 


28502 
28762 
28763 
28764 
28765 
28834 


(Wherein  the  General 
Manager  of  BARTD  is 
given  the  power  and 
duty  of  causing  to 
be  prepared  all 
plans  and  specifi- 
cations for  the  con- 
struction of  the 
works  of  the  Dis- 
trict.) 


3.   Before  any  general  obligation  bonds  could  be 
authorized,  the  District  had  to  employ  engineers,  economists. 
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fiscal  experts  and  others  necessary  to  develop  general  plans  and 
specifications  pertaining  to  the  project  for  which  the  bond 
issue  was  to  be  proposed,  sufficient  in  the  opinion  of  the  Board 
to  enable  the  Board  to  determine  the  feasibility  of  the  project. 

Public  Utilities  Code:   29151 


4.   Such  reports  had  to  be  made  to  and  received  by 
the  Rapid  Transit  District,  after  which  the  Rapid  Transit 
District  Board  had  to  determine  by  resolution  whether  or  not 
the  proposed  plan  of  work  was  feasible  and  whether  or  not  the 
project  was  necessary. 

Public  Utilities  Code:   29152 

29153 


5.   After  adoption  of  the  reports  by  the  Rapid  Transit 
Board  the  Board  shall  refer  such  reports  to  the  Board  of  Super- 
visors of  the  counties  comprising  the  district  for  their 
approval. 

Public  Utilities  Code:   29154 


These  reports  were  embodied  in  a  composite  report  of 
the  Bay  Area  Rapid  Transit  District  dated  May  1962,  a  copy  of 
which  was  transmitted  to  your  Board  and  which  you  have  in  your 
files. 


6.   Your  Board  was  thereafter  required  to  fix  a  time 
and  place  for  public  hearing  to  consider  this  composite  report, 
You  did  that,  and  thereafter  your  Board,  by  a  majority  vote, 
adopted  a  resolution  approving  of  the  plans  of  the  SFBARTD  as 
set  forth  in  the  composite  report  of  the  District  of  May  1962, 
and  directed  that  a  copy  of  that  resolution  be  filed  with  the 
Secretary  of  BARTD. 

Public  Utilities  Code:   29155 

Board  of  Supervisors  Resolution  No.  394-62 
(July  13,  1962) 


il^>  _  ^^^ 


3.:     ii^-iJ*    .  ■     .;;ii>. 
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7.   A  special  election  was  thereafter  called  to  submit 
to  the  voters  of  the  District  the  proposition  of  incurring  a 
bonded  indebtedness  for  the  acquisition,  construction  and  com- 
pletion of  rapid  transit  facilities  by  the  District  and  all  other 
work,  property  or  structures  necessary  or  convenient  therefor 
and  for  the  purpose  of  carrying  out  the  provisions  of  the  act. 

Public  Utilities  Code:   29158 

29159 

Board  of  Supervisors  Resolution  No.  441-52 
(August  3,  1962)  re  consolidation  of  special 
district  bond  election  of  BARTD  and  general 
election  to  be  held  on  November  2,  1962. 


8.   Your  Board,  by  ordinance,  authorized  the  execution 
of  an  agreement  between  the  City  and  County  of  San  Francisco 
and  the  San  Francisco  Bay  Area  Rapid  Transit  District  entitled: 
"re  relocation  of  municipal  railway  and  other  facilities  for 
the  construction  by  the  District  of  proposed  rapid  transit  sub- 
ways within  the  City  and  County  of  San  Francisco,"  as  submitted 
to  the  City  and  County  by  Resolution  No.  226  of  the  Board  of 
Directors  of  the  District  on  June  28,  1962,  and  this  agreement 
was  duly  executed  by  the  respective  parties. 

Board  of  Supervisors  Ordinance  No.  197-62 
(July  20,  1962) 

Paragraph  2  of  the  agreement  signed  between  the  City 
and  County  of  San  Francisco  and  BARTD  recognizes  the  sole 
responsibility  and  obligation  on  the  part  of  BARTD  under  the 
act  to  construct  and  complete  the  subway  and  in  connection 
therewith,  provides  as  follows: 

"Nothing  in  this  agreement  shall  make  City  an  agent 
of,  or  a  partner  or  a  co-venturer  with  District  in 
the  construction  of  said  described  subways,  and  it 
is  understood  and  agreed  that  City  shall  have  no 
responsibility  for  nor  control  over  said  construc- 
tion or  the  time,  method,  or  manner  thereof,  except 
to  the  extent  provided  by  law  and  insofar  as  this 
agreement  shall  provide  certain  obligations  binding 
on  District  with  respect  thereto." 
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9.   The  Board  of  Directors  of  the  District  is  required 
to  "refer  for  recoamendation  the  plans  of  routes,  rights  of  way, 
terminals,  stations,  yards  and  related  facilities  and  improve- 
ments," insofar  as  San  Francisco  is  concerned,  to  our  Board  of 
Supervisors. 

It  is  further  provided  that  the  Board  of  Directors 
of  the  District  "shall  give  due  consideration  to  all  reconmen- 
dations  submitted." 


Public  Utilities  Code 


29036   (It  is  quite  pos- 
sible that  the 
Board  of  Directors 
of  the  District  may 
refer  the  plans  in 
stages  to  our  Board 
of  Supervisors. 
Should  this  be  the 
case,  then  complete 
consideration  should 
be  given  to  the 
various  stages  of 
the  plan  as  are  sub- 
mitted by  the  Dis- 
trict and  recommen- 
dations made  to  the 
District  in  connec- 
tion therewith.  The 
staff  of  BARTD  has 
made  frequent  infor- 
mal progress  reports 
to  the  Board  of 
Supervisors  and 
sought  your  infor- 
mal suggestions  and 
recommendations  in 
connection  there- 
with.) 


10.   The  Board  of  Supervisors  may  file  a  request  for  a 
hearing  before  the  Rapid  Transit  Board  as  to  the  reasonableness 
of  any  proposal  for  fixing  the  location  of  facilities  by  the 
District.   The  request  shall  be  in  writing  and  shall  state  the 
subject  matter  on  which  hearing  is  desired. 

Upon  the  filing  of  such  a  request,  it  is  provided  that 
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a  time  and  place  shall  be  set  for  the  hearing  by  the  District 
Board  not  less  than  15  days  nor  more  than  60  days  from  the  date 
such  request  is  filed  and  a  notice  of  the  hearing  is  to  be  given 
to  the  city  or  county  requesting  the  hearing  and  is  to  be 
published  by  the  Board. 

Public  Utilities  Code:   29039 

29040 


11.  At  the  hearing  the  District  and  the  city  shall 
have  the  right  to  call  and  examine  witnesses,  introduce  exhibits, 
and  cross-examine  opposing  witnesses.   Oral  evidence  is  to  be 
taken  only  on  oath  or  affirmation. 

A  complete  record  of  all  the  proceedings  and  testimony 
before  the  District  Board  at  such  hearing  is  to  be  reported, 
and  in  case  an  action  is  brought  to  review  any  decision  of  the 
Board,  a  transcript  of  such  testimony,  together  with  all  exhibits 
or  copies  thereof  introduced,  together  with  the  written  request 
for  hearing  and  other  proceedings  in  the  cause  shall  constitute 
the  record  on  appeal. 

Public  Utilities  Code:   29042 

29043 
29044 


12.   vJithin  30  days  after  submission  of  the  case,  the 
District  Board  shall  render  its  decision  in  writing  together 
with  written  findings  of  fact.   Copies  of  the  findings  and 
decision  shall  be  sent  forthwith  to  the  petitioner. 

Public  Utilities  Code:   29045 


13.   vVithin  40  days  after  the  mailing  of  the  decision 
to  the  petitioner,  the  petitioner  may  apply  for  writ  of  mandate 
in  the  manner  provided  in  the  Code  of  Civil  Procedure.   The 
complete  records  of  the  proceedings,  or  such  parts  thereof  as 
are  designated  by  the  petitioner,  shall  be  prepared  by  the 
District  and  shall  be  delivered  to  the  petitioner  within  30  days 
after  a  request  therefor,  upon  payment  of  the  expense  of 


•X.  .-. 
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preparation  and  certification  thereof. 


Public  Utilities  Code:   29046 

Code  of  Civil  Procedure:   1084-1097 


You  are  thus  advised  in  connection  with  your  inquiry 
as  submitted. 


Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


NSW 


t 
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SUBJECT:      STATUS   OF  820A    INSTITUTION  SECURITY  WORKERS  AT  SAN 

FRANCISCO  GEI>}ERAL  HOSPITAL  RE  AUTHORITY  TO  MAKE  ARRESTS 
AND  DO  ALLIED   POLICE   DUTIES 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows: 

REQUEST 

"San  Francisco  City  and  County  Employees  Union, 
Local  400,  is  anxious  to  obtain  an  opinion  from  your 
office  coiicerning  the  peace  officer's  status  of  the  8204 
Institution  Security  Workers  at  San  Francisco  General 
General  Hospital. 

'The  reason  for  the  inquiry  is  that  these  officers 
have,  on  occasion,  been  questioned  as  to  their  authority 
to  make  arrests  and  otherwise  maintain  the  peace  and 
security  of  the  Institution." 

OPINION 

The  Civil  Service  Specifications  for  Class  8204, 
Institution  Security  Officer,  provides  that  such  officer  shall 
maintain  order,  enforce  laws,  ordinances,  rules  and  regulations, 
and  protect  life  and  property  at  a  city  institution  and  perform 
related  duties  as  required,  including  the  making  of  arrests. 

An  arrest  may  be  made  by  a  peace  officer  or  by  a  private 
person.    (Section  834,  Penal  Code.)   The  conditions  under  which 
each  may  make  an  arrest  are  provided  in  the  Penal  Code  as  follows: 

"§836.   A  peace  officer  may  make  an  arrest  in 
obedience  to  a  warrant,  or  may  without  a  warrant  arrest 
a  person: 

"1.  Whenever  he  has  reasonable  cause  to  believe 
that  the  person  to  be  arrested  has  committed  a  public 
offense  in  his  presence. 

"2.  When  a  person  arrested  has  committed  a  felony, 
although  not  in  his  presence, 

"3.  Whenever  he  has  reasonable  cause  to  believe 
that  the  person  to  be  arrested  has  committed  a  felony, 
whether  or  not  a  felony  has  in  fact  been  committed." 
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"§337.  A  private  person  may  arrest  another: 

"1.   For  a  public  offense  committed  or  attempted 
in  his  presence. 

"2.   VJhen  the  person  arrested  has  committed  a 
felony,  although  not  in  his  presence. 

"3.   When  a  felony  has  been  in  fact  committed, 
and  he  has  reasonable  cause  for  believing  the  person 
arrested  to  have  committed  it." 

The  subject  security  officers  do  not  come  within  the 
definition  of  "peace  officer"  found  in  Section  817  of  the  Penal 
Code  and,  therefore,  they  possess  no  greater  authority  than  a 
private  person  in  making  arrests  and  performing  other  related 
police  duties.  The  mere  performance  of  law  enforcement  functions 
does  not  vest  private  persons  with  the  authority  of  peace  officers. 
(36  Ops.  Gal.  Atty.  Gen.  213.) 

It  should  be  noted  that  Section  317  of  the  Penal  Gode 
provides  in  part: 

"VJhen  in  any  law  a  public  officer  or  employee  is  desig- 
nated as,  given  the  powers  of,  or  determined  to  be,  a 
peace  officer,  such  officer  or  employee  shall  be  deemed 
to  be  a  peace  officer  but  only  for  the  purpose  of  that 
law." 

A  person  may  be  a  "peace  officer"  even  though  not  specifi- 
cally designated  as  such  under  Section  817  if  such  person  is  given 
that  power  by  other  "laws"  of  the  state.   (27  Ops.  Cal.  Atty.  Gen. 
261.)   There  is  at  present  no  other  law  which  gives  peace  officer 
status  to  Institution  Security  Officers  at  San  Francisco  General 
Hospital  and  an  enactment  by  the  State  Legislature  would  be  required 
to  confer  this  status  upon  these  employees  of  the  City  and  County  of 
San  Francisco. 


You  are  thus  advised. 


Respectfully  submitted. 


THOMAS  M.  O'CONNOR 
City  Attorney 


To:   Supervisor  George  R.  Moscone 
235  City  Hall 
San  Francisco,  California  94102 
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Civil  Service  Commission 

151  City  Hall 

San  Francisco,  California 

Attention:   Mr.  George  J.  Grubb 

General  i-Ianager,    personnel 

Re:  Employment  Status  of  Deputy  Clerk  of  Municipal 
Court  (Sam  Stern)  /.fter  Having  Entered  Plea  of 
Guilty  to  a  Bribery  Charge  Under  Section  68  of 
the  Penal  Code 

Gentlemen: 

This  is  in  answer  to  your  October  6,  1965  letter 
reading  as  follows: 

'This  office  has  received  a  letter  from  James  M. 
Cannon,  Clerk  of  the  Municipal  Court,  relative  to  the 
status  of  lir.  Sam  Stern,  Deputy  Clerk  of  that  depart- 
ment.  In  his  letter,  Mr.  Cannon  states  as  follows: 

'"On  March  9,  1965,  Mr.  Sam  Stern,  Deputy  Clerk 
$545,  was  suspended.   A  hearing  was  set  for 
Mr.  Stern  on  March  23,  1935  which  was  post- 
poned and  placed  off  calendar  at  the  request 
of  Mr.  Stern's  attorney,  Mr.  George  T.  Davis. 

"'I«lr.  Stern  pleaded  guilty  to  a  charge  of 
bribery,  Sec.  68  of  the  Penal  Code,  on 
September  28,  1965  and  his  case  continued 
to  October  18,  1965  for  a  probation  report. 
The  section  he  pleaded  guilty  to  provides 
for  forfeiture  of  office  and  disqualification 
forever  from  holding  any  office  in  this  State. 
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'"Mr.  Stern  is  presently  being  shown  on  our 
timeroll  on  a  suspended  status  and  it  is  my 
opinion  that  he  be  dropped  from  the  rolls  of 
this  department  and  that  the  need  for  a  hear- 
ing pursuant  to  Sec.  154  of  the  Charter  is 
automatically  voided. ' 

"You  are  requested  to  give  us  your  legal  opinion  on 
the  following : 

"1.   Does  Section  63  of  the  Penal  Code,  the  section 
Mr.  Stern  pleaded  guilty  to,  remove  him  from  his  position 
in  tlie  i^nicipal  Court  without  any  further  action  of  the 
appointing  officer;  or 

"2.   Is  it  required  that  the  appointing  officer 
proceed  with  the  dismissal  hearing  under  Section  154  of 
the  Charter?" 


Section  68  of  the  Penal  Code  provides  as  follows  : 

"Every  executive  or  ministerial  officer,  employee 
or  appointee  of  the  State  of  California,  county  or 
city  therein  or  political  subdivision  thereof,  who 
asks,  receives,  or  agrees  to  receive,  any  bribe,  upon 
any  agreement  or  understanding  that  his  vote,  opinion, 
or  action  upon  any  matter  then  pending,  or  which  may 
be  brought  before  him  in  his  official  capacity,  shall 
be  influenced  thereby,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one  nor  more  than 
fourteen  years;  and,  in  addition  thereto,  forfeits 
his  office,  and  is  forever  disqualified  from  holding 
any  office  in  this  State." 

Deputy  Clerk  positions  in  the  hfijnicipal  Courts  are 
positions  created  by  the  State  Legislature  to  assist  in 
carrying  out  our  state  system  of  judicial  process  and  any 
holder  of  such  a  position  qualifies  as  the  holder  of  an  office, 
Supreme  Court  authority  for  so  finding  is  provided  in  People 
ex  rel.  Chapman  v.  Rapsey,  16  Cal.  2d  636,  639,  wherein  tne 
court  quoted  approvingly  from  its  earlier  decision  in  Patton  v. 
Board  of  Health.  128  Cal.  388,  as  follows: 

••"It  seems  to  be  reasonably  well  settled  that 
where  the  legislature  creates  the  position,  pre- 
scribes the  duties,  and  fixes  the  compensation,  and 
these  duties  pertain  to  the  public  and  are  continuing 
and  permanent,  not  occasional  or  temporary,  such 
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position  or  employment  is  an  office  and  he  who 
occupies  it  is  an  officer.   In  such  a  case,  there 
is  an  unmistakable  declaration  by  the  legislature 
that  some  portion,  great  or  small,  of  the  sovereign 
functions  of  government  are  to  be  exercised  for  the 
benefit  of  the  public,  and  the  legislature  has  de- 
cided for  itself  that  the  employment  is  of  sufficient 
dignity  cind  importance  to  be  deemed  to  be  an  office.'" 
(Emphasis  added.) 

You  are,  therefore,  advised  that  when  ^fr.  Stern 
entered  his  plea  of  guilty  to  the  bribery  charge  he  thereby 
worked  a  self -operating  forfeiture  of  his  position  as  Deputy 
Clerk  of  the  Municipal  Court  and  a  self -operating  disqualifica- 
tion for  holding  any  public  position  in  the  future,  as 
aforesaid;  but  I  suggest  that  he  be  given  written  notice  to 
that  effect  by  his  appointing  officer.   No  hearing  under 
Section  154  of  the  Charter  is  necessary  and,  in  my  opinion, 
would  be  superfluous. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 

RJE 
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SUBJECT:   AUTHORITY  OF  MAYOR  TO  SUSPEND  A  PORTION  OF  SECTION  7 
OF  THE  CHARTER  RELATIVE  TO  EMPLOYMENT  OF  ALIENS  IN 
TIME  OF  EMERGENCY  AND  AUTHORITY  OF  CITY  AND  COUNTY 
TO  EMPLOY  ALIENS  AS  OPERATING  ROOM  NURSES 

Dear  Sir: 

Your  request  for  an  opinion  is  as   follows: 

REQUEST 

"The  Department  of  Public  Health  has  recently  been 
having  considerable  difficulty  in  obtaining  qualified 
Operating  Room  Nurses  to  keep  up  with  the  schedule  of 
operations  at  the  San  Francisco  General  Hospital. 
Recently,  operations  have  had  to  be  postponed  due  to  this 
shortage.   This  situation  constitutes  what  should  be  con- 
sidered an  emergency,  warranting  emergency  action. 

"It  would  be  advantageous,  therefore,  if  this  depart- 
ment could  employ  a  few  well-qualified,  but  non-citizen, 
Operating  Room  Nurses  on  some  legal  basis  to  fill  vacan- 
cies,  I,  therefore,  wish  to  ask  the  following  questions: 

"1.   Under  the  provisions  of  Section  25  of  the 
Charter,  if  the  Mayor  shoi::d  declare  an  emergency  due  to 
the  vacant  positions,  coull  non-citizens  be  accepted  for 
employment  with  the  Deparf:-iont  of  Public  Health  of  the 
City  and  County  of  San  Francisco? 

"2.   If  so,  what  restrictions,  if  any,  would  apply 
under  Charter  Section  25,  or  any  other  applicable  law? 
Particularly,  would  such  nurses  be  confined  to  non-Civil 
Service  or  Limited  Tenure  positions;  and  would  they  be 
required  to  have  applied  for  United  States  citizenship." 

OPINION 

In  answer  to  your  questions,  you  are  advised  as  follows: 

1.   Charter  Section  7  requires  all  employees  to  be  citi- 
zens of  the  United  States  and  reads  as  follows: 

"All  officers  and  employees  of  the  city  and  county 
shall  be  citizens  of  the  United  States." 

Section  25  of  the  Charter,  among  other  things,  grants 
broad  powers  to  the  Mayor  to  do  all  things  necessary  to  meet  any 
emergency  that  threatens  the  lives,  health  or  welfare  of  the  citi- 
zens of  San  Francisco.   The  pertinent  portion  of  this  section  reads 
as  follows : 
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"In  case  of  a  public  emergency  involving  or  threaten- 
ing the  lives,  property  or  welfare  of  the  citizens,  or  the 
property  of  the  city  and  county,  the  mayor  shall  have  the 
power,  and  it  shall  be  his  duty,  to  summon,  organize  and 
direct  the  forces  of  any  department  in  the  city  and  county 
in  any  needed  service;  to  summon,  marshal,  deputize  or 
otherwise  employ  other  persons,  or  to  do  whatever  else  he 
may  deem  necessary  for  the  purpose  of  meeting  the  emergency. 
The  mayor  may  make  such  studies  and  surveys  as  he  may  deem 
advisable  in  anticipation  of  any  such  emergency." 

The  power  given  to  the  Mayor  under  Section  25^  supra, 
includes  the  authority  to  suspend  sections  of  the  Charter  where 
such  suspension  is  warranted  by  the  facts  which  give  rise  to  the 
emergency.   (See  Mullins  v.  Henderson.  75  C.A.  2d  117,  170  P.  2d 
118.)   Therefore,  if  the  situation  described  in  your  request  to 
the  effect  that  operations  had  to  be  postponed  due  to  this  short- 
age" and  the  effect  of  this  postponement  was  to  threaten  the  lives, 
health  and  welfare  of  members  of  this  community,  it  would  constitute 
sufficient  grounds  for  the  Mayor  to  exercise  his  emergency  powers 
under  Section  25  and  suspend  the  provisions  of  Section  7  relative 
to  the  requirement  that  all  employees  be  citizens. 

2.   In  addition  to  the  requirement  of  Section  7  of  the 
Charter  that  employees  of  the  City  be  citizens,  there  is  a  statute 
in  the  Labor  Code  of  the  State  which  prohibits  cities  from  employ- 
ing aliens.   Section  1941  of  the  Labor  Code  reads  as  follows: 
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'1941.   No  person  except  a  citizen  shall  be  employed 
in  any  department  of  the  State,  or  any  county,  or  city." 

The  Legislature,  however,  has  made  certain  exceptions  to  the  pro- 
hibition recited  in  Section  1941,  supra.   These  exceptions  are  found 
in  Section  1944  of  the  Labor  Code  and  the  one  which  particularly 
would  apply  to  the  factual  situation  presented  by  your  request  is 
as  follows: 

"(h)   To  the  employment  by  hospital  districts  or  a 
county  hospital  or  in  a  hospital  or  clinic  operated  by 
the  University  of  California  of  professional  persons 
actually  licensed  by  the  State  of  California.  ' 

In  correspondence  with  you  I  have  been  informed  that  the 
aliens  whom  you  seek  to  employ  in  the  position  of  operating  room 
nurse  are  all  professional  persons  licensed  by  the  State  of 
California.   Consequently,  the  City  would  not  be  prohibited  from 
hiring  them  pursuant  to  the  provisions  of  Section  1941  of  the  Labor 
Code. 

You  also  ask  whether  the  employment  of  such  nurses  would 
be  confined  to  non-Civil  Service  or  limited  tenure  positions.   I 
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advise  you  that  these  aliens  could  be  employed  under  any  of  the 
various  types  of  employment  that  are  permitted  under  the  Charter 
including  permanent  appointment. 

You  are  advised  accordingly. 

Respectfully  submitted. 


THOI«IAS  M.    O'CONNOR 
City  Attorney 


To:   Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco,  California  94102 


NO.  65-31-A 


September  16,  1965 


The  Honorable  John  F.  Shelley 

Mayor  of  San  Francisco 

2C0  City  Hall 

Sar.  Francis-i-'j^  California 

Re:     Art  Commission:      Mayor's   Power 
oil  ?./^:3oval  of  a  Member 

Dear  Mayor  Shelley: 

This  refers  to  your  request  for  an  opinion  with 
respect  to  the  J«iayor's  power  of  removal  of  a  member  of  the 
San  Francisco  Art  Commission. 

Section  45  of   the  Charter  of  the  City  m;'  Cou->*:y 
provides    ^hat  the  Pxt  Corai:i:-osiori  shall,  ccnsii.-':  of  ton  meaj>ers, 
apooiv;tv.d   by   the  I-txyor  aiid  six  ex-oi'ticio  members,      The  six 
ex-ofi'icio  ir'?i:.bers   are  the  i^tsyor   anJ   che  chaiimeii  of   tbie 
following   boards    and   commissions:      ^'.'.blic  Library,   Recreation 
and   Park,    City  Planninj^,   De  Young  Kemo.rial  Musevmi  and  California 
Palacs  of   the  Legion  of  tlcnor.      The  section  provides    that  after 
the  initial  appointments   to  be  made  by   the  Mayor   for   terms 
rangin<;   from  one  to  fi.ve  y?ars.    "successive  appointments   shall 
be  for   a  period  of   five  years." 

Section   11  of   the  Charter   provides    rJ.iat  any  member 
of  the  Ci-/il  Scr\/ice  Commission  or  Public   Utilities   Commission 
or  Scboci   iii-'.cC  may  be  suspended  by   the  Mayor   and   removed  by 
the  Beard    ..:':   £ji:'erviscrs   for  oificial  misconduct  after   hearing. 
Tb'j  coftion  liirrher   provides    that   "/j\y   aipj^ointee  of   the  icayor, 
^''■'i'^'°-j\y_  oT.  ci-'il  service,    recreation  arid  paric,    and   public 
uuiT:;  txos"  comini.TGioners ,    and  members   of   the  school  board,   may 
be  r  emov  ed   by   the  mayor . " 

It   is   ray  opinion,    therefore,    that   any   person  who   is 
appointed   by   the  M^yor   to   the  Art  Commission  serves   at   the 
pleasure  of   the  Mayor   and  inay  be  removed  by  him  at  any   time 
during   the  five  year   period  of  his   appointment. 

Very   truly  yours. 


THOMAS  M.    O'CONNOR 
City  Attorney 


NO.  65-32-A 


September  16,  1965 


Mr.  Martin  Snipper 

Acting  Secretary 

Art  Coraraission  281  City  Hall 

San  Francisco,  California  94102 

Re:   Awards  for  Winning  Design  Cannot  Be  Paid 
if  Contract  Conditions  Are  Not  Met  - 
Civic  Center  Plaza  Design  Conpetition 

Dear  Mr.  Snipper: 

You  have  asked  in  your  letter  of  September  13  if  the  Art 
Commission  can  legally  proceed  with  Phase  II  of  the  competition 
program  in  view  of  the  circumstance  that  the  Recreation  and  Park 
Commission  has  refused  to  approve  the  winning  design. 

Section  42  of  the  Charter  requires  that  approval  of  the 
Recreation  and  Park  Commission  be  given  to  any  construction  of 
structures  on  grounds  under  its  jurisdiction.   The  purpose  of  the 
competition,  with  its  three  independent  successive  phases,  was  to 
obtain  an  acceptable  design  which,  if  approved  by  the  Art  Commis- 
sion and  the  Recreation  and  Park  Commission  jointly,  could  be 
developed  and  adapted  for  construction  at  the  Civic  Center  Plaza. 

At  the  conclusion  of  the  first  phase  the  winning  design 
was  not  approved  by  the  Recreation  and  Park  Commission  and  such 
approval  is  a  condition  precedent  to  development  of  the  second 
phase;   also  a  contract  cannot  authorize  what  its  terms  forbid. 
Any  steps  taken  to  complete  the  second  phase  would  be  invalid 
and  would  also  produce  the  execution  of  detailed  drawings  which 
for  City's  purposes  would  be  useless. 

The  terms  of  the  competition  agreement  also  required  the 
approval  of  the  Recreation  and  Park  Commission  to  permit  the 
winner  of  the  design  award  to  be  paid  any  further  amounts  for 
executing  detailed  drawings  and  a  model  of  his  design.   Section  8 
of  the  brochure  published  by  the  Art  Commission,  entitled  "San 
Francisco  International  Competition  for  the  Enhancement  of  the 
Civic  Center  Plaza"  is  explicit  in  requiring  approval  of  both 
the  Art  Commission  and  the  Recreation  and  Park  Commission  before 
any  additional  amounts  may  be  paid  to  the  winner.    (Section  9 
expressly  forbids  consideration  of  any  design  submitted  in  the 
competition  other  than  that  of  the  winner,  so  that  in  no  event 
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could  any  further  amounts  be  paid  to  any  other  competitor,  even 
with  approval  of  the  Recreation  and  Park  Commission.) 

It  Is  a  basic  principle  that  no  governmental  agency  has 
authority  to  spend  public  funds  without  a  valid  public  purpose, 
and  therefore  any  attempt  by  the  Art  Commission  to  award  money  to 
the  winner  of  the  competition  beyond  the  Initial  amount  allocated 
for  the  winning  design  would  constitute  an  ultra  vires  act. 

Neither  the  Charter  of  the  City  and  County  of  San 
Francisco  nor  the  terms  of  the  published  contest  rules  under  which 
awards  are  permitted  to  be  made  provide  legal  means  by  which  the 
Art  Commission  could  proceed  in  the  matter  without  approval  of  the 
winning  design  by  the  Recreation  and  Park  Commission. 

I  must  therefore  advise  you  that  there  is  no  way  in  which 
the  Art  Commission  could  properly  continue  dealing  with  the  winner 
of  the  competition,  or  with  any  other  competitor. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


NO.    65-33-A 


September   21,    1965 


Honorable  Jack  ^k5rrison,   Supervisor 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Re:   Lease;  Land;  Lake  Merced  Tract  or 

School  District;  Legal  Requirements 

Dear  Supervisor  Morrison: 

You  have  requested  my  opinion  as  to  the  feasibility  and 
acceptability  from  the  City's  point  of  view  of  the  acquisition 
by  the  Brandeis  Day  School  of  a  lease  of  either  of  two  parcels 
of  public  property  which,  in  their  opinion,  would  be  suitable 
for  school  use.   In  responding  to  your  request  I  am  assuming 
that  since  the  same  inquiry  was  addressed  to  the  Director  of 
Property,  the  General  Manager  of  Utilities  and  the  Director  of 
Planning,  you  desire  ray  comments  as  to  the  legal  "feasibility 
and  acceptability"  of  the  proposal.   Based  upon  this  assumption, 
I  submit  the  following: 

The  lease  of  any  real  property  owned  by  the  City  and 
County  of  San  Francisco  is  governed  by  the  provisions  of  Section 
93  of  the  Charter.   The  lease  of  any  real  property  belonging  to 
the  Unified  School  District  is  governed  by  the  provisions  of  the 
Education  Code  of  the  State  of  California. 

Pursuant  to  the  provisions  of  Section  93 ^  real  property 
under  the  management  of  the  Water  Department  which  is  used  or 
useful  for  water  supply  purposes  and  at  the  same  time  is  avail- 
able for  leasing  for  other  purposes,  may  be  leased  by  the  Public 
Utilities  Commission. 

However,  on  January  30,  1950,  the  Public  Util\ties  Com- 
mission conferred  upon  the  Recreation  and  Park  Commi.Jtiion  the 
right  to  occupy,  use  and  improve,  for  park  and  recreational 
purposes,  a  tract  of  land  in  the  area  of  Lake  Herced  which  in- 
cludes the  area  in  which  Brandeis  is  interested.   (Public  Utili- 
ties Commission  Resolution  No.  10,435.) 
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Supervisor 

Therefore,    there  could  be  no   lease  of   this   property   for 
school  use,    even  if  a  determination  was   made  that  such  a  use 
was   not   incompatible  with   the  primary  water   supply   purposes, 
unless   and  until  Resolution  No.    10,435   is   amended  or   rescinded 
by   the  Public   Utilities   Commission. 

With  regard   to   the  parcel  owned  by  the  Unified  School 
District   in  which  Brandeis   has   shown  an  interest,    the  Board  of 
Education   is    empowered   to   lease  such   land   if   it   is   not  or  will 
not  be  needed  by   the  school  district  for  classroom  purposes. 
(Education  Code,    Sec.    16051.)      However,    the  code  requires   a 
call   for   bids    for   any  such   lease  and   acceptance  of  the  highest 
bid.      (Education  Code,   Sec.    16060.) 

Accordingly,    the   "feasibility  and   acceptability"  of   the 
proposed   lease  of   either   parcel  would  be  subject   to   the  fore- 
going   legal  considerations. 

Very   truly  yours, 


THOMAS   M.    O'CONNOR 
City  Attorney 


JJS 
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Mr.  Ed  Murphy,  Project  Manager 
Market  Street  Design  Task  Force 
1254  Market  Street 
San  Francisco,  California 

Re:   Law  As  To  Liability  For  Accidents  Or 

Catastrophes  Which  liay  Occur  During  Or  After 
Construction  Of  Subway  System  By  BARTD 

Dear  Mr.  Murphy: 

This  refers  to  your  request  for  legal  advice  concerning 
certain  of  the  questions  set  out  in  a  memorandum  you  have  received 
from  Supervisor  Leo  I-fcCarthy  entitled  "Pertinent  Questions  in  the 
Development  of  Market  Street." 

First,  as  to  the  question  listed  under  the  heading 
"Liability  Questions  for  Subway  System"  on  page  2  of  the  memo- 
randum, you  are  advised  as  follows:    As  to  liability  between 
the  City  and  County  of  San  Francisco  and  BARTD  for  accidents  or 
catastrophes  which  may  occur  during  the  course  of  construction 
of  the  subway  system,  both  under  the  provisions  of  Section  29031 
of  the  California  Public  Utilities  Code  and  the  Agreement  of 
June  28,  1962,  between  City  and  BARTD,  it  is  provided  that  the 
project  shall  be  constructed  by  BARTD.   The  duty  to  protect  the 
public  devolves  upon  BARTD  and  its  contractors.   The  liability 
for  failure  to  do  so  would  be  the  responsibility  of  BARTD  and 
its  contractors.   It  should  be  noted  that  under  Section  28975  of 
the  California  Public  Utilites  Code  (also  see  Government  Code 
Section  990),  BARTD  is  enpowered  to  obtain  public  liability 
insurance.    This  office  has  been  advised  that  BARTD  has  done 
so  with  respect  to  that  part  of  the  construction  of  the  project 
which  is  presently  being  undertaken. 

As  to  liability  after  construction,  tort  liability 
would,  in  general,  be  predicated  upon  Section  835  of  the 
California  Government  Code  which  provides  that  a  public  entity 
is  liable  for  injury  caused  by  a  dangerous  condition  of  its 
property  under  the  circumstances  and  limitations  imposed  in 
that  section  and  in  other  sections  of  the  Government  Code 
relating  to  the  tort  liability  of  public  entities  in  California. 

For  the  purpose  of  interpretation  of  Section  835,  sub- 
division (c)  of  Section  830  defines  public  property  as  follows: 

"'Property  of  a  public  entity'  and  'public  property' 
mean  real  or  personal  property  owned  or  controlled 
by  the  public  entity,  but  do  not  include  easements, 
encroachments  and  other  property  that  are  located  on 
the  property  of  the  public  entity  but  are  not  owned  or 
controlled  by  the  public  entity."    (Emphasis  added.) 
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The  answer  to  the  second  question  with  respect  to  the 
liability  for  accidents  occurring  at  various  locations  on  the 
system,  set  forth  as  (a),  (b),  (c),  (d)  and  (e)  on  pages  2  and 
3  of  the  memorandum  would  depend  primarily  upon  the  section  above 
quoted  and  upon  "ownership  and  control"  of  the  locations  specified 
in  each  set  of  circumstances.   Contractual  arrangements  governing 
such  ownership  and  control  or  provision  for  distribution  of  any 
tort  liability  would  also  have  to  be  considered  in  each  instance. 
(See  California  Government  Code  Sections  895,  895.2,  895.4  and 
895.6.)  No  final  negotiations  by  this  office  have  taken  place 
concerning  these  matters  and  at  the  appropriate  time  it  is  the 
intention  of  this  office  to  propose  any  agreements  or  insurance 
arrangements  which  may  be  deemed  necessary  after  consultation. 

With  respect  to  question  number  3,  it  is  not  possible  to 
determine  whether  liability  exists  or  to  assess  liability  for 
damages  or  loss  resulting  from  the  failure  of  a  public  utility 
system  without  knowing  the  facts  of  the  particular  case.   The 
concern,  which  it  is  stated  has  been  expressed  by  some  department 
heads  as  to  location  of  water  lines,  is  a  matter  in  the  first 
instance  for  engineering  report  and  analysis  as  to  safety 
features.   When  we  are  supplied  with  a  detailed  statement  on 
the  inprovement  in  question,  we  will  then  be  in  a  position  to 
further  advise  you  as  to  any  questions  which  may  be  presented 
as  to  legal  responsibility. 

Regarding  question  number  5  under  the  heading  "General 
Station  Design  Features"  on  page  2  of  the  memorandum,  which 
relates  to  the  vacation  of  subsidewalk  areas,  you  are  referred 
to  a  letter  which  this  office  sent  to  Mr.  Robert  J.  Dolan  dated 
March  29,  1965,  relating  to  this  subject.   With  reference  to 
the  vacation  of  subsidewalk  areas,  it  is  the  present  intention 
of  this  office  to  prepare  legislation  for  adoption  by  the  Board 
of  Supervisors  teiTninating  existing  occupancy  and  use  of  affected 
subsidewalk  areas  and  authorizing  the  service  of  vacation  notices. 
This  legislation  will  be  prepared  when  we  are  advised  by  BARTD  as 
to  the  particular  locations  which  must  be  vacated  in  connection 
with  the  subway  construction.   Discussions  on  this  entire  matter 
are  continuing  between  this  office  and  the  attorneys  for  BARTD. 

This  office  will  be  glad  to  discuss  these  subjects  in 
further  detail  with  you  at  your  request. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


NSV 
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September  28,  1965 


Mr.  Frank  A.  Clarvoe,  Jr. 

Secretary 

San  Francisco  Library  Conamission 

Civic  Center 

San  Francisco,  California  94102 

Re:   Printing  and  Sale  of  Note  Cards  by 
the  San  Francisco  Public  Library 

Dear  iV .   filarvoe. : 

You  b:.'/^  requested  tny  legal  opinion  concerning  the 
printir-g  and  sale  of  note  cards  by  the  San  Francisco  Public 
Library.   In  particular,  you  have  requested  whether  or  not  the 
State's  sales  and  use  tax  would  be  applicable  to  such  sale, 

A  nnanicipality  is  invested  with  full  powers  to  do 
everything  necessarily  incident  to  a  proper  discharge  of  its 
public  functions,  but  it  has  no  implied  powers  to  engage  in  any 
independent  business  enterprise  or  occupation  such  as  is  usually 


public  purpor. e,  the  municipality  may  engage  in  such  business 
enterprise.   The  test  of  what  constitutes  a  municipal  affair  is 
that  the  viork  be  essentially  public  and  for  the  general  good  of 
the  inhabironts  of  the  city.   (Sacramento  Chamber  of  Congnerce  v. 
Stephens ,  212  Cal.  607.)   It  is  my  conclusion  that  the  printing 
and  sale  of  note  cards  which  depict  books  and  other  cultural 
objects  located  in  the  San  Francisco  Public  Library  constitutes 
a  proper  public  purpose.   It  is  a  form  of  advertising  the  library 
collection  and  tends  to  promote  and  encourage  civic  interest  in 
literature  and  the  arts. 

It  is  my  understanding  that  the  materials  and  labor  for 
the  production  and  sale  of  note  cards  would  come  from  your  gen- 
eral budget;  that  the  cards  are  to  be  printed  in  your  library 
printing  shop;  and  that  no  particular  budget  request  would  be 
made  to  finance  the  production  and  sale  of  the  note  cards. 
Accordingly,  the  Controller  has  advised  me  that  it  will  not  be 
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necessary  to  set  up  a  special  budget  account  for  the  above 
outlined  activity.   All  receipts  from  the  sale  must  be  deposited 
in  the  general  fund  of  the  City  and  Covmty  and  the  accounting 
procedure  and  control  shall  be  exercised  by  the  Controller  as 
provided  by  Charter.   The  Controller  advises  me  that  he  will 
require  that  the  sales  price  for  the  note  cards  be  established 
jointly  by  the  Library  Commission  and  the  Purchaser  of  Supplies, 

The  sale  of  note  cards  by  the  Library  would  be  subject 
to  the  State  of  California  Sales  and  Use  Tax.   Section  6005  of 
the  Revenue  and  Taxation  Code  of  the  State  of  California  defines 
"persons"  subject  to  the  sales  and  use  tax  as  including  "... 
any  county,  city  and  county,  oBanicipality ,  district,  or  other 
political  subdivision  of  the  State  .  .  ."  The  sales  and  use  tax 
is  imposed  at  the  rate  of  4  per  cent  of  the  gross  receipts  of 
each  retail  sale,  of  which  3  per  cent  is  for  the  State  (Sec. 
6051,  Rev.  6t  Tax.  Code)  and  1  per  cent  for  the  county  of  sale 
(Sec.  7202,  Rev.  &  Tax.  Code). 

Since  the  Charter  does  not  authorize  the  activity,  the 
power  to  allow  the  Library  to  engage  in  the  program  rests  with 
the  Board  of  Supervisors.  Accordingly,  I  enclose  herewith  a 
proposed  form  of  ordinance  for  adoption  by  the  Board  of  Super- 
visors which  will  authorize  the  proposed  printing  and  sale  of 
note  cards  by  the  San  Francisco  Public  Library.   If  this 
ordinance  meets  with  your  approval,  please  submit  it  to  the 
Board  of  Supervisors  for  its  action. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
MCK  City  Attorney 


Enc. 


NO.  65-35-A 
ORDINANCE  NO. 


AMENDING  THE  SAN  FRANCISCO  ADMINISTRATIVE  CODE  BY  ADDING  SECTION 

^THERETO,  AUTHORIZING  THE  LIBRARY  COMMISSION  TO  PRINT  AND 

SELL  NOTE  CARDS. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

Section  1.   The  San  Francisco  Administrative  Code  is  hereby 
amended  by  adding  Section thereto  to  read  as  follows: 

Sec. .   The  Library  Commission  is  hereby  authorized 

to  print  and  sell  note  cards  depicting  books  and  other  works  of 
art  in  its  library  collection.   The  sales  price  for  said  note 
cards  shall  be  established  jointly  by  the  Library  Commission  and 
the  Purchaser  of  Supplies.   Any  and  all  moneys  received  from  the 
sale  of  such  note  cards  shall  be  deposited  in  the  Treasury  in 
accordance  with  Charter  provisions. 

APPROVED  AS  TO  FORM: 

THOMAS  M.  O'CONNOR 
City  Attorney 


By. 


Deputy  City  Attorney 
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Honorable  W.  C.  Blake 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Re:   Proper  for  City  to  Seek  Federal  Grant  of 

Funds  to  Extend  Station  Mezzanines  and  Develop 
Transit  Plazas  in  Connection  with  Market  Street  Subway 
Stations  of  Bay  Area  Rapid  Transit  District 

Dear  Mr.  Blake: 

This  will  acknowledge  receipt  of  your  letter  of 
September  24,  1965,  in  connection  with  a  proposed  resolution  which 
would  authorize  the  filing  of  a  preliminary  application  for  federal 
grant  of  $20,100,000  for  extension  of  station  mezzanines  and  develop- 
ment of  transit  plazas  at  the  Montgomery,  Powell  and  Civic  Center 
stations  of  the  Bay  Area  Rapid  Transit  District. 

You  are  correct  in  your  understanding  that  the  San 
Francisco  Bay  Area  Rapid  Transit  District  has  been  vested  with 
complete  responsibility  for  the  construction  of  the  rapid  transit 
system  within  the  City  and  County  of  San  Francisco. 

You  state  that  the  proposed  request  for  a  federal  grant 
of  funds  is  for  (1)  extension  of  station  mezzanines,  and  (2)  for 
development  of  transit  plazas  at  the  Montgomery,  Powell  and  Civic 
Center  stations  of  the  Bay  Area  Rapid  Transit  District. 

Insofar  as  any  plazas  might  be  located  on  private  property 
to  be  acquired  outside  of  the  actual  rapid  transit  subway  right-of- 
way,  such  plazas  would  constitute  facilities  in  aid  of  mass  transpor- 
tation and  would  appear  essentially  to  be  a  matter  of  City  concern. 

Insofar  as  the  extension  of  station  mezzanines  are 
concerned,  any  funds  granted  for  this  purpose  would  be  accepted 
subject  to  the  extended  station  mezzanines  being  adopted  by  the 
San  Francisco  Bay  Area  Rapid  Transit  District  as  a  part  of  the 
District's  plan  for  rapid  transit  in  San  Francisco. 

You  are  advised  that  it  is  my  opinion  that  the  Board  is 
acting  within  its  jurisdictional  bounds  in  pursuing  a  grant  of 
public  funds  as  proposed. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 

NSW 
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Mr.  James  R.  McCarthy 
Director  of  Planning 
City  Planning  Commission 
100  Larkin  Street 
San  Francisco,  California 


Re:   Power  of  Planning  Commission 
To  Reconsider  Resolution 


Dear  Mr.  McCarthy: 


As  this  office  has  previously  advised  you  orally,  the 
Planning  Commission  of  San  Francisco  does  not  possess  the  power 
to  rehear  or  reconsider  a  resolution  once  acted  upon. 

A  review  of  all  applicable  Charter  and  hftjnicipal  Code 
provisions  governing  the  Planning  Commission  does  not  provide 
any  authority  for  the  City  Planning  Commission  to  vacate,  set 
aside  or  rescind  any  resolution  adopted  by  it  approving  or  dis- 
approving a  peirmit  application,  or  a  change  in  the  classification 
of  the  use  of  property. 

In  the  case  Heap  v.  Los  Angeles,  6  Cal.  2d  405,  407, 
408,  the  Supreme  Court  of  California  held  that  if  the  power 
to  rehear  was  not  specifically  spelled  out  by  either  Charter 
or  ordinance  provisions  a  commission  does  not  possess  the  power. 
The  court  went  on  further  to  analyze  this  problem  at  pages  407- 
408  as  follows: 

"If  the  power  were  admitted,  what  procedure  would 
govern  its  exercise?   Within  what  time  would  it  have 
to  be  exercised;  how  many  times  could  it  be  exercised? 
Could  a  subsequent  commission  reopen  and  reconsider  an 
order  of  a  prior  commission?  ....   These  and  many 
other  possible  questiors  which  might  be  raised  demon- 
strate how  unsafe  and  impracticable  would  be  the  view 
that  a  commission  might  upset  its  final  orders  at  its 
pleasure,  without  limitations  of  time,  or  methods  of 
procedure." 
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In  addition  to  the  above  cited  case,  this  matter 
has  previously  been  considered  by  my  predecessor,  Dion  R.  Holm, 
in  Opinion  No.  52  dated  August  2,  1949,  where  he  held  that  the 
Planning  Commission  did  not  possess  the  power  to  rehear.   A 
copy  of  this  opinion  is  attached  hereto  for  your  consideration. 

In  the  instant  matter  the  Planning  Commission  was 
requested  to  exercise  its  extraordinary  power  under  the  Charter 
and  Municipal  Code  sections  of  San  Francisco  to  hear  and  deter- 
mine whether  or  not  permit  applications  should  be  approved  or 
disapproved.    Under  procedure  of  this  tjrpe  as  outlined  above, 
the  Charter  and  Municipal  Code  contemplates  an  appeal  to  the 
Board  of  Permit  Appeals  under  Charter  Section  39. 

Therefore,  under  the  applicable  Charter  and  Municipal 
Code  sections  and  case  law  as  cited,  it  is  ray  opinion  that  once 
the  Planning  Commission  of  San  Francisco  has  acted,  it  loses 
jurisdiction  to  rehear  or  reconsider  the  action  taken. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


PAK 
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Mr.  James  P.  Lang,  General  Manager 
Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California  94117 


Re:   Recreation  and  Park  Commission 

Jurisdiction  to  Lease  Golf  Courses 


Dear  Mr.  Lang: 


This  refers  to  your  request  for  an  opinion  on  the 
question  whether  the  Recreation  and  Park  Commission  can  legally 
lease  one  or  more  of  the  golf  courses  under  its  jurisdiction 
where  the  lease  would  "cover  all  operational  functions."  As  a 
preliminary  matter  it  should  be  pointed  out  first,  the  terms  of 
acquisition  and  title  to  any  particular  parcel  of  park  property 
must  be  examined  in  order  to  determine  whether  there  is  any 
prohibitory  language  which  would  limit  leasing  powers  of  the 
Recreation  and  Park  Commission,  and  second,  in  any  lease  invol- 
ing  City  property  which  must  be  operated  for  public  use,  there 
must  be  retained  such  controls  by  the  City  so  as  to  assure 
that  the  property  will  be  utilized  during  the  term  of  the  lease 
for  the  benefit  of  the  public  and  in  the  public  interest.   (See 
San  Francisco  vs.  Harry  Ross,  42  Cal.  2d  52.) 

The  San  Francisco  Charter  was  adopted  in  1932  and  the 
provisions  of  that  Charter  concerning  the  jurisdiction  of  the 
Commission  and  its  powers  to  lease  have  not  been  amended  since 
that  time.    The  Recreation  and  Park  Departments  were  merged 
and  the  Recreation  and  Park  Commission  created  in  1949.   Section 
41  of  the  Charter  which  set  out  the  nature  of  the  jurisdiction 
and  lease  powers  of  the  Park  Commission  were  re-enacted  so  as  to 
apply  to  the  new  Commission  and  re-numbered. 

The  applicable  sections  of  the  Charter  read  as  follows: 

Section  42  provides  in  part  that  "The  recreation  and 
park  commission  shall  have  the  complete  and  exclusive  control, 
management  and  direction  of  the  parks,  .  .  .  which  are  in  the 
charge  of  the  commission,  .  .  ." 
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Section  42.2  provides  in  part  as  follows: 

"Except  as  provided  in  section  42.3,  the  commission 
shall  not  lease  any  part  of  the  lands  under  its  control 
nor  permit  the  building  or  maintenance  or  use  of  any 
structure  on  any  park,  square,  avenue  or  ground,  except 
for  recreation  purposes,  and  each  letting  or  permit  shall 
be  subject  to  approval  of  the  board  of  supervisors  by 
ordinance,  .  .  .  ," 

Proposals  for  leasing  municipal  golf  courses  to  private 
operation  have,  I  understand,  been  considered  in  more  recent  times 
than  when  the  original  Charter  provisions  were  enacted  and  to  date 
there  has  been  a  limited  municipal  experience  in  this  matter. 
This  does  not  mean  that  these  factors  would  necessarily  restrict 
the  powers  of  the  Commission.   However,  the  fact  that  the  Commission 
operates  under  original  Charter  sections  does  illustrate  a  principle 
of  construction  which  has  been  enunciated  in  the  cases.   The  Charter 
contains  two  express  limitations  upon  the  power  of  the  Commission 
to  lease.   Such  leases  must  be  for  "recreation  purposes"  and  "are 
subject  to  the  approval  of  the  Board  of  Supervisors  by  ordinance." 
A  further  limitation  may  be  implied  where  jurisdiction  over  park 
properties  and  the  authority  to  lease  is  expressed  in  the  manner 
set  forth  in  the  Charter.   Court  decisions  hold  that  only  a  clear 
and  unequivocal  grant  of  power  must  be  given  to  a  City  commission 
before  a  power  to  lease  to  the  extent  mentioned  in  your  request 
will  be  held  to  be  valid.   The  cases  indicate  that  the  power  to 
lease  and  the  corresponding  duty  of  control,  management  and 
direction  which  is  vested  in  the  Commission  by  present  Charter 
provisions  cannot  be  delegated  to  others  under  lease  arrangements. 
(See  Board  of  Park  Commissioners  v.  Speed,  285  S.W.   212;  Louisville 
and  JeTferson  County  Air  Board  v.  American  Airlines,  150  F.Supp.  77l; 
BowlinR  Green  v.  Gaines.  9b  S.  W.  aijZ;  fJorton  v.'~Cltv  of  Gainesville, 
86  S.e7  2d  234. 

In  the  Speed  case,  the  court,  in  construing  the  power  to 
lease  park  property  by  a  park  board  in  whom  the  "exclusive  control 
and  management"  was  vested,  stated  and  discussed  the  basic  legal 
principle  as  follows: 

"If  a  trustee  should  undertake  to  turn  over  the  control 
and  management  of  trust  property  to  a  stranger,  I  take 
it  the  cestui  que  trust  would  not  have  to  be  content 
with  an  assurance  that  the  stranger  would  manage  it 
as  well  as  the  trustee.    The  citizen,  equally  with  the 
cestui  que  trust,  .  .  .  has  the  right  to  demand  more 
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than  that  the  affairs  in  which  he  is  interested  shall  be 
well  managed.  He  has  the  right  to  demand  that  they  shall 
be  managed  by  the  persons  lawfully  selected  to  manage 
them. 


"It  is  of  the  greatest  importance  to  the  people  of  a  city 
that  the  persons  they  have  selected  to  manage  its  and 
their  affairs,  should  be  charged  with  the  full  respon- 
sibility for  their  safe  conduct  and  not  be  permitted  to 
avoid  or  escape  this  duty  by  surrendering  the  functions 
conferred  upon  them  to  other  persons.   If  municipal 
bodies,  having  the  broad  discretion  and  the  large  power 
they  are  clothed  with,  could  by  the  creation  of  other 
agencies  confer  upon  them  the  authority  to  administer 
in  part  the  affairs  of  the  city  in  the  employment  of 
yet  other  agents  and  in  the  expenditure  of  public  funds, 
the  people  of  the  city  would  be  deprived  in  a  large 
measure  of  the  personal  qualifications  the  agents 
selected  by  them  were  supposed  to  possess  and  their 
municipal  affairs  be  confided  to  the  keeping  of  persons 
other  than  the  ones  selected  by  themselves. 

Courts  in  California  have  not  been  called  upon  to  decide 
the  question  involved,  but  it  may  well  be  held  by  the  courts  of 
this  state  that  the  power  to  lease  expressed  in  Section  42.2  of 
the  Charter  must  also  be  construed  in  connection  with  the  power 
to  manage  and  control  as  set  forth  In  Section  42  and  that  the 
Recreation  and  Park  Commission  has  the  right  only  to  enter  into 
such  leases  concerning  City's  parks  and  golf  courses  as  are  subor- 
dinate, ancillary  and  incidental  to  its  duty  to  control  and  manage 
park  properties. 

If  you  wish  to  advise  this  office  what  particular  golf 
course  or  courses  the  Commission  has  in  contemplation  to  lease  and 
furnish  us  with  additional  information  concerning  the  proposed 
terms  and  conditions  of  any  lease  the  Comission  would  decide  to 
put  into  effect,  we  will  be  glad  to  advise  you  further  concerning 
this  matter. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


PJD 
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October  13,    1965 


Mr.    Robert   J.    Dolan,    Clerk 

Board  of  Supervisors 

235   City   Hall 

San  Francisco,  California  94102 


Re:  Jurisdiction  of  Board  of  Supervisors 
Respecting  Proposed  Chinese  Cultural 
and  Trade  Center  in  Western  Addition 
Approved  Redevelopment  Area  A- 2 


Dear  Mr.  Dolan: 


Your  letter  dated  October  5  respecting  the  resolution 
by  Supervisor  Francois  which  would  urge  the  City  Planning 
Commission  to  reconsider  its  action  taken  on  September  30 
approving  the  construction  of  a  Chinese  Cultural  and  Trade 
Center  on  Block  796  bounded  by  Fulton,  Buchanan,  Grove  and 
Webster  Streets  in  Western  Addition  Redevelopment  Project 
Area  A-2,  has  been  received. 

You  make  the  following  inquiries: 

"(1)  Whether  his  proposed  resolution  is  within  the 
jurisdiction  of  our  Board  to  adopt; 

"(2)  Whether  there  is  any  legal  means  whereby  our 
Board  may  act  by  ordinance  or  otherwise  to  prevent  the 
said  approval  of  the  City  Planning  Commission  from  tak- 
ing effect,  so  that  the  proposed  Center  will  not  be 
built  in  Western  Addition  Area  2,  but  rather  that  the 
site  be  devoted  to  moderate  income  housing  as  contem- 
plated by  the  Master  Plan  and  the  Redevelopment  Plan." 

Before  responding  directly  to  your  inquiries,  I  wish 
to  point  out  the  following  facts: 

In  July  and  August  of  1965,  the  Chinese  Culture  and 
Trade  Center,  Inc.  filed  applications  with  the  City  Planning 
Conmission  for  site  permits  permitting  the  construction  on 
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Block  796  of  a  new  building  and  renovation  of  an  existing 
building  to  be  used  for  a  Chinese  Cultural  and  Trade  Center 
and  residential,  retail  and  other  uses.   The  Redevelopment 
Agency  requested  the  City  Planning  Conmission  to  disapprove 
the  applications  on  the  following  grounds: 

1.  Because  they  proposed  serious  variances  from 

the  land  use  and  density  standards  contemplated  in  the  Redevelop- 
ment Plan  for  this  area; 

2.  A  Chinese  Cultural  Center  is  in  the  process  of 
development  for  the  old  Hall  of  Justice  site; 

3.  While  the  proposed  development  is  permitted  within 
present  zoning  of  the  block,  it  is  at  variance  with  the  City  mas- 
ter plan  and  City  land  use  plan; 

4.  The  proposed  development  would  interfere  with  the 
Agency's  relocation  program  by  devoting  to  another  use  a  block 
intended  for  development  of  moderate-priced  private  housing. 

On  September  30  t)^e  City  Planning  Commission  declined 
to  disapprove  such  site  permits.    The  applications  are  presently 
being  referred  to  the  Building  Inspection  Department  and  the 
Central  Permit  Bureau  for  appropriate  action. 

The  Redevelopment  Plan  for  Western  Addition  A-2  and 
the  resolution  approving  the  Cooperation  Agreement  between  the 
City  and  the  Redevelopment  Agency  were  adopted  by  the  Board  of 
Supervisors  on  October  13,  1964.  While  the  Redevelopment  Plan 
contemplated  the  rezoning  of  Block  796  to  a  medium  density  land 
use,  the  block  is  presently  zoned  C-M,  which  would  permit  con- 
struction proposed  by  the  Chinese  Culture  and  Trade  Center,  Inc. 
The  zoning  provided  in  the  Redevelopment  Plan  would  not  permit 
such  construction. 

Section  10  of  Ordinance  No.  273-64  adopting  the 
Redevelopment  Plan  provides  inter  alia; 

"Legislative  and  Administrative  Co-operation.   In 
order  to  implement  and  facilitate  the  effectuation  of 
the  Redevelopment  Plan  hereby  approved,  it  is  found  and 
determined  that  certain  official  action  must  be  taken 
by  the  City  and  County  of  San  Francisco  with  reference 
among  other  things  to: 
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"(5)  making  the  necessary  changes  in  zoning  use 
districts  within  the  project  area  so  as  to  conform  to 
the  land  use  provisions  of  the  Redevelopment  Plan; 

"and  accordingly  the  Board  of  Supervisors  hereby: 

"(a)  Pledges  co-operation  and  help  to  carry  out 
such  Redevelopment  Plan. 

"(b)   Requests  the  various  officials,  departments, 
boards,  and  agencies  of  the  City  and  County  of  San 
Francisco  having  administrative  responsibilities  in 
the  premises  likewise  to  co-operate  to  such  end  and 
to  exercise  their  respective  functions  and  powers  in 
a  manner  consistent  with  said  Redevelopment  Plan." 

The  Cooperation  Agreement  between  City  and  the  Redevelop- 
ment Agency  approved  by  Resolution  No.  598-64,  and  executed  by  the 
parties  on  October  14,  1964,  provides  inter  alia: 

"6.   The  City  further  agrees  that,  subject  to 
applicable  law  and  the  policies  and  procedures  established 
under  its  Charter  and  existing  codes  and  regulations,  it 
will  aid  and  cooperate  in  the  undertaking  of  the  Project 
by: 

"(e)  making  the  necessary  changes  in  zoning  use 
districts  within  the  Project  Area  so  as  to  conform  to 
the  land  use  provisions  of  the  Redevelopment  Plan;" 

It  should  be  noted  that  the  City  Planning  Commission  by 
Resolution  No.  5699  dated  October  17,  1963,  amended  by  Resolution 
No.  5750  dated  March  12,  1964,  included  Block  796  for  medium  den- 
sity residential  use  and  is  part  of  the  preliminary  plan  and 
project  area.   The  Planning  Commission  likewise  by  Resolution  No. 
5813  dated  August  13,  1964,  approved  the  Redevelopment  Plan. 

The  Board  of  Supervisors  on  March  1,  1965,  by  Resolution 
No.  124-65,  requested  the  Redevelopment  Agency  in  the  conduct  of 
its  Rapid  Transit  Corridor  Study  to  give  attention  to  the  develop- 
ment of  a  Chinese  Cultural  and  Trade  Center  on  the  site  of  the  old 
Hall  of  Justice. 


1' 
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The  Board  of  Supervisors  also  on  July  19,  1965,  directed 
the  City  Planning  Commission  to  select  and  prepare  a  preliminary 
plan  for  the  site.   The  City  Planning  Commission  by  Resolutions 
No.  5912  dated  July  21,  1965,  and  No.  5928  dated  September  16, 
1965,  selected  the  project  area  and  approved  the  plan  for  the 
Chinese  Cultural  and  Trade  Center  to  be  constructed  on  the  old 
Hall  of  Justice  site.   The  Redevelopment  Agency  on  September  16, 
1965,  approved  the  redevelopment  plan  and  the  plan  is  presently 
set  for  hearing  before  the  Board  of  Supervisors  on  November  1, 
1965  for  adoption. 

Turning  now  to  the  specific  question  set  forth  in  your 
letter,  you  are  advised  that  the  first  question  must  be  answered 
in  the  negative. 

The  Board  of  Supervisors  possesses  only  those  powers 
not  delegated  to  other  boards  and  commissions  by  the  Charter 
(Section  9).    The  power  to  approve  permits  like  the  one  involved 
here  has  been  delegated  to  the  City  Planning  Commission  by  the 
Charter  and  to  the  Central  Permit  Bureau  by  ordinance  of  the 
Board  of  Supervisors.    The  power  to  review  actions  taken  by 
these  departments  in  the  approval  and  issuance  of  the  permits 
on  the  filing  of  an  appeal  has  been  vested  in  the  Board  of 
Permit  Appeals  by  the  provisions  of  Section  39  of  the  Charter. 

Further,  the  City  Planning  Commission  of  San  Francisco 
does  not  possess  the  power  to  rehear  or  reconsider  a  resolution 
once  acted  upon,  nor  does  the  City  Charter  or  the  Municipal  Code 
provide  any  authority  for  the  City  Planning  Commission  to  vacate, 
set  aside  or  rescind  any  resolution  approving  or  disapproving  a 
permit  application  or  a  change  in  classification  of  property. 
It  is  therefore  ray  opinion  as  expressed  in  letter  dated  October  6, 
1965,  addressed  to  iir.  James  R.  ^fcCarthy,  Director  of  Planning,  a 
copy  of  which  is  attached,  that  once  the  Planning  Commission  has 
acted,  it  has  no  jurisdiction  to  rehear  or  reconsider  the  action 
taken. 

Consequently,  the  passage  of  the  resolution  proposed  by 
Mr.  Francois  so  far  as  it  would  urge  the  City  Planning  Commission 
to  review  its  action  respecting  the  application  for  development 
of  a  Chinese  Cultural  and  Trade  Center  in  the  Western  Addition 
could  not  operate  to  effectuate  the  purposes  of  the  resolution. 
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In  response  to  your  second  inquiry,  there  are  procedures 
by  which  the  Board  may  act  to  prevent  the  ultimate  approval  of 
building  permits  being  issued  to  the  Chinese  Culture  and  Trade 
Center,  Inc.  for  the  construction  proposed  on  Block  796. 

The  Board  of  Supervisors  by  ordinance  may  freeze  or  pro- 
hibit the  issuance  of  building  permits  in  the  Western  Addition 
A- 2  Project  Area  pending  rezoning  of  the  area  to  conform  with 
the  plan.    Such  procedure  has  been  used  by  other  municipalities 
in  California  and  is  sustained  as  valid  in  the  case  of  Hunter  v. 
Adams ,  180  C.A.  2d  511  (1960). 

The  Board  of  Supervisors  may  also  by  ordinance  initiate 
a  rezoning  of  the  project  area  in  Western  Addition  A-2  to  conform 
with  the  zoning  contemplated  by  the  Redevelopment  Plan.   (Section 
305  et  seq.,  City  Planning  Code.) 

The  Redevelopment  Agency  may  likewise  apply  for  such 
rezoning.    Since  the  City  has  agreed  to  make  tne  necessary  zoning 
changes  in  the  project  area  to  conform  with  land  use  provided  for 
in  the  Redevelopment  Plan,  there  is  a  contractual  obligation  on 
the  part  of  the  City  pursuant  to  the  Cooperation  Agreement  to 
make  such  changes.    Redevelopment  Agency  of  the  City  and  County 
of  San  Francisco  v.  Superior  Court,  195  C.A.  2d  591  (i9bi); 
Housing  Authority  V.  City  of  CoF^ngeles ,  38  C.  2d  853  (1952); 
City  Attorney  Opinion  No.  62-10  dated  February  20,  1962. 

This  obligation  may  be  enforced  in  a  mandamus  proceeding. 
(Housing  Authority  v.  City  of  Los  Angeles,  38  C.  2d  853.) 

You  are  thus  advised. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 


RJH 
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November  9,  1965 


Mr.  James  P.  Lang,  General  Manager 
Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco,  California  94117 


Re:   Palace  of  Fine  Arts; 

Management  and  Operation  by 
Recreation  and  Park  Commission 
Assistance  by  Private  Organization 


Dear  Mr.  Lang; 


This  is  in  response  to  your  letter  requesting  my  opinion 
regarding  the  formation  of  a  committee  consisting  of  a  group  of 
interested  persons  in  the  community  who  would  assist  in  the 
development  of  a  use  pattern  for  the  restored  Palace  of  Fine 
Arts,  including  a  collection  of  specific  organizations  that 
would  be  available  as  tenants  of  the  building. 

As  you  are  aware,  the  operation  and  management  of  the 
Palace  of  Fine  Arts  by  the  City  and  County  of  San  Francisco  is 
subject  to  all  of  the  provisions  of  the  Lease  Agreement  between 
the  City  and  County  of  San  Francisco  and  the  State  of  California. 
The  sections  of  the  Lease  agreement  most  pertinent  to  your  inquiry 
are  as  follows: 


"10.   The  State  does  by  these  presents  lease,  demise, 
and  let  unto  the  City,  without  the  payment  of  rental  to 
the  State,  the  real  property  hereinafter  described  in 
Paragraph  18,  for  the  term  hereinafter  set  forth  in  Para- 
graph 11;  and  the  City  shall  have  the  exclusive  care, 
maintenance,  and  control  of  said  real  property  for  the 
purposes  of  the  State  Park  System,  and  to  that  end,  and 
during  the  term  of  this  lease,  the  City  is  hereby  given 
jurisdiction  and  control  of  said  real  property  for  the 
purposes  of  developing,  maintaining,  controlling,  using 
and  operating  the  same  for  park,  cultural,  recreational, 
educational,  museum,  artistic,  musical,  art  and  exposition 
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purposes,  and  other  purposes  of  lawful  assembly,  pro- 
vided that  nothing  herein  contained  shall  authorize 
a  use  other  than  that  contemplated  by  Stats.  1957,  Ch. 
2386;  and  during  said  period  the  City  shall  pay  all  the 
costs  of  developing,  maintaining,  controlling,  using, 
and  operating  said  real  property  for  said  purposes,  and 
the  State  shall  not  be  called  upon  during  said  period  to 
pay,  or  be  liable  for,  the  cost  of  said  development, 
maintenance,  control,  use,  or  operation,  except  only  as 
otherwise  expressly  provided  in  this  agreement  and  lease." 


"12.   While  this  lease  is  in  force  and  effect,  the 
Palace  of  Fine  Arts  shall  at  all  times  be  accessible  and 
subject  to  the  use  and  enjoyment  of  all  citizens  of  the 
State  of  California  and  all  other  persons  entitled  to  use 
and  enjoy  the  same,  subject,  however,  in  the  matter  of 
such  use  and  enjoyment,  to  the  jurisdiction  of  the  City 
in  conformity  with  this  agreement  and  lease,  and  subject, 
further,  to  the  rules  and  regulations  generally  applicable 
to  the  State  Park  System.   In  this  respect,  the  City  is 
hereby  authorized  to  grant  such  concessions  for  the  safety 
and  convenience  of  the  general  public  for  park,  cultural, 
recreation,  educational,  museum,  artistic,  and  musical 
purposes.   The  City  or  its  concessioners  may  make  reason- 
able and  appropriate  charges  for  the  use  of  facilities  on 
the  premises.   No  charge  shall  be  made  for  admission  to 
grounds  or  rest  room  facilities,  but  City  may  charge 
reasonable  fees  for  use  of  improvements  and  other  facilities. 

"The  rights  of  the  public  to  the  use  and  enjoyment  of 
said  Palace  of  Fine  Arts  shall  thereupon  become  subject  to 
such  concessions,  agreements,  and  to  such  rules  and  regula- 
tions as  may  be  promulgated  by  the  City  for  the  use  and 
enjoyment  of  said  Palace  of  Fine  Arts.   Any  such  rules  and 
regulations  promulgated  by  the  City  shall  conform  to  and 
be  consistent  with  the  rules  and  regulations  promulgated 
by  the  State  Park  Commission  and  generally  applicable  to 
the  State  Park  System.   The  Palace  of  Fine  Arts,  herein- 
after identified,  shall  not  be  used  for  any  other  purpose 
than  the  purposes  herein  enumerated." 


"13.   The  City  shall  maintain  and  keep  in  good  order 
and  repair  any  and  all  buildings  or  other  structures  tliat 
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will  be  located  on  said  Palace  of  Fine  Arts  after  its  re- 
habilitation pursuant  to  said  Chapter  2386,  Statutes  of 
1957,  and  will  maintain  and  landscape  the  grounds  of  said 
Palace  of  Fine  Arts.   City  will  at  its  own  expense  during 
lease  and  during  the  period  set  forth  in  Paragraph  16, 
below,  supply  the  lagoon  on  said  premises  with  fresh 
water.   In  connection  with  such  buildings  or  other 
structures  and  grounds,  it  is  understood  and  agreed 
that  any  liability  which  may  arise  or  be  adjudged, 
decreed,  or  declared,  shall  be  assumed  by  the  City  if 
such  liability  should  arise  or  grow  out  of  neglect 
and  failure  of  the  City  to  keep  said  structures,  build- 
ings, and  grounds  in  proper  condition  and  repair." 


"15.   The  City  may  grant  concessions  in  or  upon 
the  real  property  hereinafter  described,  said  conces- 
sions to  be  consistent  with  the  use  thereof  for  park, 
cultural,  recreational,  educational,  museum,  artistic, 
musical,  art  and  exposition  purposes,  and  other  purposes 
of  lawful  assembly,  provided  that  nothing  herein  con- 
tained shall  authorize  a  use  other  than  that  contemplated 
by  Stats.  1957,  Ch.  2386,  and  to  be  for  the  safety  and 
convenience  of  the  general  public  in  the  use  and  enjoy- 
ment of  said  Palace  of  Fine  Arts. 

"It  is  understood  and  agreed  between  the  parties 
hereto  that  any  such  charges,  admission  fees,  collec- 
tions, or  rentals  received  by  the  City  for  the  services, 
benefits,  and  accommodations  to  the  general  public  and 
the  rental  of  the  said  property  in  connection  with  the 
operation,  control,  care,  and  management  of  the  Palace 
of  Fine  Arts  by  the  City  shall  be  devoted  by  the  City  to 
the  maintenance,  operation,  and  continuance  of  said 
Palace  of  Fine  Arts  in  accordance  with  the  fiscal  pro- 
visions of  the  Charter  of  the  City. 

"State  may  at  reasonable  times  inspect  books  and 
accounts  of  City  relating  to  premises  and  activities 
thereon.   City  shall  maintain  accurate  and  complete  books 
and  accounts  of  all  expenditures  and  revenue  thereon. 
Accounts  shall  be  reckoned  at  the  expiration  of  ten  (10) 
years  from  and  after  the  effective  date  of  this  lease  and 
at  the  expiration  of  every  ten  (10)  years  thereafter,  and 
at  the  expiration  of  this  lease.   At  such  reckoning  all 
such  revenue  needed  for  maintenance  and  operation,  without 
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regard  for  capital  outlay,  in  the  ensuing  fiscal  year, 
shall  be  retained  by  City  for  such  purpose.   The  remainder 
of  such  revenue  shall  be  deemed  surplus  and  shall  be 
forthwith  paid  to  State  for  deposit  in  the  State  Beach 
and  Park  Fund,   No  part  of  such  revenue  shall  before  or 
after  such  reckoning  be  applied  to  capital  outlay  with- 
out consent  of  State  first  had  and  obtained." 

Under  well-established  principles  of  law,  the  foregoing  public 
powers,  duties  and  responsibilities  to  be  exercised  by  the  City  and 
County  with  reference  to  the  operation  and  management  of  the  Palace 
of  Fine  arts  and  specifically  by  the  Recreation  and  Park  Commission 
as  the  department  of  the  City  and  County  vested  with  jurisdiction 
over  the  facility  cannot  be  delegated  or  transferred  to  private 
persons.   Egan  v.  City  and  County  of  San  Francisco.  165  Cal.  576; 
Board  of  Park  Commissioners  v.  Speed,  285  S.W.  212.   However,  with 
the  exercise  of  proper  public  controls  under  an  appropriate  form 
of  agreement,  the  Recreation  and  Park  Commission  may  utilize  the 
services  of  a  private  organization  or  committee  to  aid  and  assist 
it  in  its  management  and  operational  functions  and  more  specifi- 
cally to  assist  in  the  development  of  a  use  pattern  including  the 
selection  of  specific  organizations  that  would  be  available  as 
tenants  of  the  building.   See  Hiller  v.  City  of  Los  Angeles.  197 
C.a.2d  685. 

vlhen   you  have  a  specific  plan  formulated  in  the  foregoing 
connection,  please  advise  and  I  shall  be  pleased  to  render  what- 
ever legal  advice  and  assistance  that  may  be  required. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


TJB 


I' 


NO,  65-ijl-A 


November  19,  1965 


Civil  Service  Comrnission 

151  City  Hall 

San  Francisco,  California 

Attention:   Mr.  George  J.  Grubb 

General  Manager,  Personnel 

Re:  Alleged  Campaign  Activities  of  City 
Employees;  Possible  Violation  of 
Section  157;  Responsibilities  of 
Civil  Service  and  Department  Head 

Gentlemen: 

This  refers  to  your  letter  of  November  2,  1965,  in 
connection  with  the  above  subject. 

Section  157  of  the  Charter  which  deals  with  the 
prohibited  political  activities  of  city  employees  reads  as 
follows : 

"Section  157.   Active  participation  in  city 
and  county  politics,  relative  to  the  election  or 
appointment  of  public  officials,  by  civil  service 
employees  and  eligibles  of  the  city  and  county, 
is  subversive  of  the  best  interests  of  the  merit 
system  and,  therefore,  persons  holding  positions 
in  the  classified  civil  service  or  on  eligible 
lists  for  such  positions  shall  take  no  active 
part  in  such  political  campaigns,  or  in  solicit- 
ing votes,  or  in  levying,  contributing  or  solic- 
iting funds  or  support,  in  each  case  for  the  pur- 
pose of  favoring  or  hindering  the  appointment  or 
election  of  candidates  for  city  and  county 
offices.   Violation  of  the  provisions  of  this 
section  shall  be  deemed  an  act  of  insubordination 
and  considered  good  cause  for  suspension  or  dis- 
missal from  position  or  removal  from  eligible 
list." 
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The  section  provides  that  any  violation  thereof  shall  be 
deemed  an  act  of  insubordination  and  constitute  good  cause 
for  suspension  or  dismissal.   Consequently,  if  any  action 
were  to  be  taken  against  an  employee  who  allegedly  violated 
Section  157,  it  would  have  to  be  done  pursuant  to  the  pro- 
visions of  Section  154.   Section  154  specifies  the  manner  in 
which  charges  are  to  be  filed  against  an  employee  and  the 
requirement  for  a  hearing  thereon.   It  also  authorizes  sum- 
mary suspension  up  to  thirty  days.   Therefore,  in  order  to 
discipline  an  employee  for  an  alleged  violation  of  Section 
157,  action  would  have  to  be  taken  by  the  employee's 
appointing  authority  as  set  forth  in  Section  154.   Such 
action  could  be  either  the  filing  of  charges  by  the  appoint- 
ing officer  and  a  hearing  thereon,  or  a  summary  suspension. 

I  have  also  reviewed  the  enclosure,  which  was 
attached  to  your  communication  of  November  2,  1965,  ad- 
dressed to  the  San  Francisco  Municipal  Conference.   You 
properly  advised  the  Conference  when  you  informed  it  that 
you  have  no  original  jurisdiction  over  disciplinary  matters 
involving  employees  of  other  departments.   Your  authority  in 
disciplinary  matters  is  to  review  on  appeal  a  decision  of  an 
appointing  officer,  and  to  hear  and  determine  any  charge 
filed  by  a  citizen  or  by  authorized  agents  of  your  commis- 
sion where  the  appointing  officer  neglects  or  refuses  to  act. 

Your  letter  also  asks   that  I  outline  the  responsi- 
bility of  the  appointing  officer  when  activities,  which 
might  constitute  a  violation  of  Section  157  of  the  Charter, 
are  called  to  his  attention.   The  appointing  officer  would 
be  under  a  duty  upon  receipt  of  such  a  report  concerning  a 
named  employee  or  employees  to  make  an  immediate  factual 
investigation.   Based  upon  the  facts  developed  through  such 
an  investigation,  the  department  head  must  determine  whether 
the  charges  can  be  substantiated,  and  upon  such  determination, 
proceed  under  the  provisions  of  Section  154. 

Very  truly  yours. 


THOmS  M.  O'CONNOR 
City  Attorney 
BJW 
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Mr.  Robert  C.  Levy,  Superintendent 
Bureau  of  Building  Inspection 
450  McAllister  Street 
San  Francisco,  California 

Attention:   Mr.  Bernard  A.  Cummings 
Urban  Renewal  Analyst 

Re:   Housing  and  Urban  Development  Act  of  1965, 
79  Stat.  451; 

Federally  assisted  concentrated  code 
enforcement  program  --  possible  conflicts 
between  City  Charter  and  regulations 
adopted  by  Administrator  to  implement  Act 

Dear  Mr.  Levy: 

This  letter  is  in  answer  to  six  questions  ret  forth  by 
Mr.  Bernard  A.  Cummings  in  his  Inter-Bureau  Memo  ac^ '_essed  to 
you  on  November  3,  1965,  of  which  we  received  a  co,   along  with 
other  relevant  data. 

The  respective  questions  and  answers  are  as  follows: 

1.  Under  the  Charter  can  the  Department  of  Public  iVorks  serve 
as  escrow  agent  for  the  Urban  Renewal  Administration  in 
processing  rehabilitation  loans?   (See  LPA  letter  349, 
page  2.) 

Yes,  provided  that,  pursuant  to  Section  9  of  the  Charter, 
the  Board  of  Sup>ervisors,  by  ordinance,  confers  on  the 
Department  of  Public  ii/orks  the  authority  to  so  act. 

2.  Can  the  DP,V  secure  bids  from  contractors  to  perform  reha- 
bilitation work  required  by  DPtV  on  private  property?   (See 
LPA  letter  349,  page  2.) 

Assuming  that  the  Board  of  Supervisors  confers  the  neces- 
sary power  on  the  Department  of  Public  vJorks  by  ordinance, 
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the  Department  of  Public  Works  may  secure  such  bids  as 
provided  in  the  Regulations  of  the  Housing  and  Home 
Finance  Administrator. 

3.  If  the  answer  to  No.  2  is  in  the  affirmative,  must  the  DPW 
follow  the  procedures  set  forth  in  the  Public  .Vorks  Code 
for  securing  bids,  etc.? 

No.   Those  procedures  pertain  to  public  works  contracts 
with  the  City  and  not  to  contracts  between  a  private 
property  owner  and  a  contractor  pursuant  to  the  subject 
Federal  Act  and  Regulations.   The  City  would  not  be  a 
contracting  party  as  to  a  rehabilitation  loan  but  would 
merely  be  overseeing  the  execution  and  performance  of  re- 
habilitation loan  contracts. 

4.  Can  the  Department  of  Public  vJorks  enforce  a  private  con- 
tract as  it  is  required  to  take  "appropriate  action"  in 
accordance  with  provisions  of  the  contract  for  the  re- 
habilitation work  to  assure  that  the  owner  is  satisfied 
before  making  any  payment  to  the  contractor?   (See  LPA 
letter  349,  page  9.) 

The  City,  as  the  Local  Public  Agency,  acting  through  the 
Department  of  Public  n/orks,  can  take  appropriate  action 
to  see  that  the  contractor  complies  with  the  provisions 
of  the  contract  before  making  any  payment  to  the  con- 
tractor.  The  requirement  that  the  borrower  be  satisfied 
must  be  deemed  to  refer  to  the  right  of  the  borrower  to 
insist  that  the  contractor  fulfill  all  obligations  im- 
posed by  the  contract  as  a  condition  of  payment  before  a 
payment  can  be  made.   It  cannot  be  deemed  to  include 
satisfaction  of  purely  subjective  desires  of  the  borrower. 

5.  Is  the  figure  of  207.  of  the  contract  price,  which  the  DPW 
must  withhold  as  final  payment  pending  satisfactory  com- 
pletion of  all  work  as  set  forth  in  the  contract,  in  con- 
flict with  the  Charter?   (See  LPA  letter  349,  page  9.) 

No. 

6.  kVill  approval  of  an  application  for  a  federal  grant  for 
the  code  enforcement  program  by  resolution  by  the  Board 
of  Supervisors  be  sufficient  legislation  to  authorize 
these  required  related  services?   If  not,  what  legisla- 
tion should  be  prepared? 
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No. 

The  application  for  a  federal  grant  for  the  concentrated 
code  enforcement  program  may  be  authorized  by  resolution 
of  the  Board  of  Supervisors.  However,  any  powers  or 
authority  to  be  exercised  or  services  to  be  performed  by 
the  Department  of  Public  <Vorks,  which  have  not  pre- 
viously been  conferred  on  or  delegated  to  the  Department 
by  Charter  or  Ordinance,  must  be  conferred  by  Ordinance, 
in  accordance  with  Section  9  of  the  Charter. 

Very  truly  yours, 

THOMAS  M.    O'CONNOR 
City  Attorney 


JOHN  J.    TAKEN Y,    JR. 
Deputy  City  Attorney 


cc :      Mr.    Frank  J.    Byrne 
Controller's  Office 


Mr.    Bernard  A.    Cumraings 
Urban  Renewal  Analyst 
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Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 


Re:   Approved  Materials  List 

Bureau  of  Building  Inspection 
Use  of  City  Seal 


Dear  Mr.  Dolan: 


This  is  in  reply  to  your  inquiry  of  November  8  con- 
cerning the  City's  power  to  permit  use  of  a  replica  of  its  seal 
on  a  publication  of  the  Approved  Materials  List  of  the  Bureau 
of  Building  Inspection  to  be  prepared  by  a  private  firm. 

Section  2  of  the  Charter  provides  that  the  City  and 
County  of  San  Francisco  "may  have  and  use  a  common  seal  and  alter 
the  same  at  pleasure."   The  form  is  set  forth  in  section  1.6  of 
the  Administrative  Code,  which  section  also  confers  custody  of 
the  official  seal  upon  you.   Implicit  in  this  custodial  power 
and  duty  would  be  your  right  to  use  or  authorize  the  use  of  the 
seal  for  official  City  and  County  purposes.   This  office  has 
consistently  ruled  that  the  seal  cannot  be  legally  used  for 
other  than  official  City  and  County  purposes. 

In  the  instant  situation,  if  the  private  printing  firm 
is  authorized  to  print  and  sell  the  Approved  Materials  List, 
this  would  be  done  under  agreement  with  and  pursuant  to  authority 
from  the  City.   It  would  therefore  be  unnecessary  to  consider  the 
printed  list  as  being  a  "private"  publication  (compare  Code  of 
Civil  Procedure  §§  1918(5)  and  1963(35)),  and  any  required  use 
of  the  seal  in  making  the  facsimiles  could  properly  be  considered 
a  use  by  the  City  and  County  (Charter  §  2) ,  although  not  the  use 
to  which  it  is  ordinarily  put,  namely,  to  indicate,  along  with 
signatures,  the  execution  of  a  contract,  deed,  certification  or 
similar  instrument  (see  Code  of  Civil  Procedure  §§  1930-1933; 
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Civil  Code  §  1629),  but  rather  to  show  that  the  list  is  published 
by  public  authority. 

Under  the  circumstances  here,  the  agreement  for  the 
use  of  the  seal  should  be  authorized  by  ordinance  of  the  Board 
of  Supervisors.   The  ordinance  and  agreement  could  provide  that 
the  permission  would  be  exclusive  in  nature,  so  as  to  withhold 
authority  to  reproduce  the  seal  in  copies  of  the  .approved  Mate- 
rials List  which  might  be  made  by  firms  other  than  the  one  to 
which  exclusive  permission  was  extended,  and  warrant  the  granting 
of  an  injunction  against  such  firms  should  they  seek  to  reproduce 
the  seal  and  thus  indicate  that  their  publication  of  the  Approved 
Materials  List  was  by  public  authority. 

Very  truly  yours. 


THOMAS   M.    O'CONNOR 
City  Attorney 

cc :   Mr.  Robert  C.  Levy 
Superintendent 
Bureau  of  Building  Inspection 

Mr.    S.    M.    Tatarian,    Director 
Department  of  Public   n/orks 

Mr.  Thomas  F.  Conway 
Purchaser  of  Supplies 
Purchasing  Department 
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Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco,  California 

Subject:   Jurisdiction  of  Recreation  and  Park 

Commission  relative  to  use  of  squares 
for  conduct  of  carnival  without  the 
approval  of  the  Board  of  Supervisors 

Dear  Mr.  Dolan: 

This  refers  to  your  letter  of  October  6,  1965,  relative 
to  the  above  subject  matter. 

Charter  section  42  grants  to  the  Recreation  and  Park 
Commission  "the  complete  and  exclusive  control,  management  and 
direction  of  the  parks,  playgrounds,  recreation  centers  and  all 
other  recreation  facilities,  squares,  avenues  and  grounds  .  .  ." 
Section  42.2  places  a  restriction  on  this  power  by  providing,  in 
part,  as  follows: 

"Except  as  provided  in  section  42.3,  the  commission 
shall  not  lease  any  part  of  the  lands  under  its  control 
nor  permit  the  building  or  maintenance  or  use  of  any 
structure  on  any  park,  square,  avenue  or  ground,  except 
for  recreation  purposes,  and  each  letting  or  permit  shall 
be  subject  to  approval  of  the  board  of  supervisors  by 
ordinance . " 

Because  of  the  language  of  section  42.2  quoted  above, 
any  lease  of  land  or  any  permit  to  build,  maintain  or  use  any 
structure  on  land  under  the  control  of  the  Recreation  and  Park 
CoDomission  must  receive  the  approval  of  the  Board  of  Supervisors, 

In  your  letter  you  specifically  ask  what  is  the  basis 
of  the  authority  upon  which  the  Recreation  and  Park  Commission 
can  permit  the  use  for  a  few  days  of  a  square  under  its  control 
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for  a  carnival. 

Assuming  that  no  structure  is  being  built,  maintained 
or  used  by  the  carnival  and  that  the  usual  form  of  revocable 
permit  is  issued  by  the  Commission,  there  would  be  no  need  to 
secure  the  approval  of  the  Board  of  Supervisors.   Section  42.2, 
supra,  requires  the  approval  of  the  Board  of  Supervisors  in 
those  cases  wherein  the  land  is  leased.   Land  is  deemed  to  be 
leased  when  the  lease  gives  exclusive  possession  of  the  premises 
to  the  lessee  against  all  the  world,  including  the  owner  (see 
Kaiser  Co.  y.  Reid,  30  Cal.2d  &1C,  619;  Von  Gerlitz  v.  Turner, 
65  Cal.App.2a  425,  429;  Hammond  Lumber  Co.  v.  County  of  Los" 
Angeles ,  104  Cal.App.  233"^  240)T   Since  the  permit  to  use  the 
square  for  the  carnival  is  revocable  at  any  time  by  the  Com- 
mission and  since  it  does  not  grant  the  operator  of  the  carnival 
any  use  of  the  land  to  the  exclusion  of  the  City  and  County  of 
San  Francisco,  it  does  not  come  within  the  definition  of  a  lease 
as  that  term  is  used  in  section  42.2  and  therefore  would  not 
require  approval  by  the  Board  of  Supervisors. 

If  in  the  operation  of  the  carnival  the  use  of  any 
structure  under  the  jurisdiction  of  the  Recreation  and  Park 
Commission  is  requested,  the  question  arises  as  to  the  necessity 
for  approval  by  the  Board  of  Supervisors  under  section  42.2. 
A  generally  accepted  meaning  of  the  word  "use"  under  the  context 
and  entire  purport  of  Charter  section  42.2  is  "to  be  the  subject 
of  customary  occupation,  practice  or  employment  ,  .  .denotes 
the  idea  of  habitual  use,  and  implies  a  certain  degree  of  con- 
tinuity and  permanence  and  is  sometimes  used  synonymously  with 
the  word  'occupied'."   (State  v.  Cuthrell,  69  S.E.2d  233,  235.) 

V'here  the  permission  which  is  requested  is  for  the  use 
of  a  structure  on  lands  of  the  park  for  a  single  or  isolated 
instance  of  snort  duration  and  not  with  the  idea  of  occupancy, 
the  long  time  practice  in  the  administration  of  those  areas 
which  are  directed  by  the  Charter  to  be  under  the  complete  and 
exclusive  control,  management  and  direction  of  the  Recreation 
and  Park  Commission  has  been  to  consider  that  the  meaning  of 
the  word  'Sase"  does  not  require  the  approval  of  the  Board  of 
Supervisors  as  provided  for  in  section  42.2.   I  believe  that 
this  construction  is  proper,  provided,  however,  that  if  any  use 
amounts  to  more  than  a  temporary  arrangement  of  this  character, 
approval  of  the  Board  of  Supervisors,  pursuant  to  the  provisions 
of  section  42.2,  would  be  required. 

Your  attention  is  also  called  to  the  language  of  section 
42.3,  which  reads  as  follows: 
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"The  recreation  and  park  commission  shall  have 
the  power  to  lease  or  rent  any  stadium  or  recreation 
field  under  its  jurisdiction  for  athletic  contests, 
exhibitions  and  other  special  events  and  may  permit 
the  lessee  to  charge  an  admission  fee." 

If  the  structure  which  is  being  used  by  a  permittee  or 
lessee  falls  within  the  definition  of  this  section  and  is  being 
used  for  the  purposes  set  forth  therein,  it  would  not  require 
any  approval  of  the  Board  of  Supervisors. 

Very  truly  yours, 


THOMAS  M.  O'CONNOR 
City  Attorney 

EJW 
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Mr,  Robert  J.  Do Ian 

Clerk  of  Che  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Subject:  Board  of  Supervisors  creation  of 
department  to  review  fiscal  pro- 
cedures   --  Your  File  No.    271-65 

Dear   Mr.   Do Ian; 

This  refers  to  your  inquiry  concerning  a  proposed  resolu- 
tion providing  for  the  creation  of  an  independent  department  to  re- 
view the  fiscal  procedures  and  operations  of  the  various  city 
departments . 

The  manner  in  which  a  proposed  budget  is  prepared  and 
forwarded  to  the  Board  of  Supervisors  is  set  forth  with  some  degree 
of  particularity  in  the  Charter.   Each  elective  or  appointive  offi- 
cer, board  or  commission  is  required  to  file  two  copies  of  the 
department  budget  with  the  Controller  for  checking  as  to  form  and 
completeness  by  February  1  of  each  year  (section  69).   The  Control- 
ler is  thereafter  charged  with  the  duty  of  checking  these  estimates 
and  if  he  feels  it  necessary  he  may  request  additional  data  or 
information.   The  Controller  is  directed  to  consolidate  all  budget 
estimates  received  from  the  various  departments  and  transmit  them 
to  the  Mayor  by  March  1  of  each  year  (section  69). 

The  budget  estimates  submitted  by  the  departments  must  be 
uniform  and  contain  the  following: 

1.  An  itemized  estimate  of  the  total  cost  of  operation, 
listing  separately  the  proposed  work  program; 

2.  A  comparison  with  tba  last  complete  fiscal  year  and 
the  first  six  months  of  the  curre;;c  fiscal  year; 

3.  Reasons  for  increases  or  decreases  as  compared  with 
the  current  fiscal  year,  including  the  number  of  positions  and 
changes,  if  any,  in  the  rate  of  pay  (section  70). 

Included  in  the  transmittal  to  the  Mayor,  the  Controller 
must  furnish  a  summary  and  recapitu '-ation  of  the  estimates  segre- 
gated by  several  departments  or  ofiices  and  units  thereof  and  for 
nondepartm^ntal  expenditures  set  forth  the  purpose  for  which  the 
funds  are  to  be  used.   Additionally,  the  Controller  must  show  the 
amount  of  the  proposed  expenditures  and  estimated  revenue  in  a 
table  wherein  this  information  is  compared  with  the  current  and 


NO.  65 -45 -A 

Mr.  Robert  J.  Dolan  2  December  1,  1965 

previous  fiscal  year's  expenditures  and  revenue.   The  Controller 
must  also  furnish  a  statement  of  revenue  and  other  receipts,  in- 
cluding estimated  unencumbered  surplus  in  any  item  or  fund  as  of 
the  beginning  of  the  ensuing  fiscal  year  and  the  same  type  of 
information  for  the  last  complete  year  and  the  first  six  months 
of  the  current  fiscal  year.   The  Controller  must  furnish  the  Mayor 
with  a  statement  of  the  amount  required  for  bond  interest,  sinking 
fund  or  redemption  of  outstanding  bonds  for  tax  judgments  and  other 
fixed  charges,  together  with  the  estimates  of  interest  required  on 
bonds  proposed  to  be  sold  during  the  ensuing  fiscal  year,  and  a 
statement  of  the  City's  authorized  debt  and  judgments  outstanding  at 
the  time  the  budget  estimates  are  submitted  (section  69). 

Upon  receipt  of  the  estimates  the  Mayor  is  required  to 
hold  as  many  public  hearings  on  these  budget  estimates  as  he  deems 
necessary.   The  Mayor  is  authorized  to  increase,  decrease  or  reject 
any  item  in  the  budget  estimates,  except  that  he  cannot  increase 
any  amount  nor  add  any  new  item  for  personal  services,  materials, 
supplies  or  contractual  services  nor  add  to  the  requested  appro- 
priations for  any  public  improvement  or  capital  expenditures.   He 
may  add  an  appropriation  for  public  improvement  or  capital  expen- 
ditures, but  he  must  first  receive  t;he  approval  of  City  Plannii^g 
as  to  whether  it  conforms  to  the  Master  Plan.   The  Mayor  cannot 
increase  the  budget  estimates  of  any  utility  beyond  the  estimated 
revenues  of  such  utility  (section  69). 

Not  later  than  April  15  of  each  year  the  Mayor  shall 
transmit  the  consolidated  budget  estimates  for  all  departments  and 
offices  and  the  proposed  budget  for  the  ensuing  fiscal  year.   He 
must  include  a  detailed  estimate  of  all  revenues  from  each  depart- 
ment and  an  estimate  of  the  amount  required  to  meet  bond  interest, 
redemption  and  other  fixed  charges  of  the  City  and  the  revenues 
applicable  thereto.   He  shall  accompany  such  proposed  budget  with  a 
message  setting  forth  the  important  changes  as  compared  with  the 
previous  budget  and  the  bond  issues,  if  any,  recommended  by  him. 

The  Mayor  shall  submit  to  ♦'he  Board  of  Supervisors  at  this 
time  a  draft  of  the  annual  appropvl£ii:ion  ordinance  which  has  been 
prepared  by  the  Controller.   The  Board  then  acts  on  the  budget  in 
the  manner  provided  for  by  section  7  2  of  the  Charter. 

Section  9  of  the  Charter  provides,  in  part,  as  follows: 

'*rhe  powers  of  the  city  and  county,  except  the 
powers  reserved  to  the  people  or  delegated  to  other 
officials,  boards  or  commissions  by  this  charter,  shall 
be  vested  in  the  board  of  supervisors  and  shall  be 
exercised  as  provided  in  this  charter." 
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Accordingly,  the  powers  and  duties  of  the  officers  of  the 
city  and  county  with  relation  to  the  adoption  of  the  budget  which  are 
prescribed  in  detail  in  the  Charter  and  which  for  convenience  I  have 
summarized  herein  cannot  by  ordinance  of  the  Board  of  Supervisors  be 
divested  or  delegated  to  a  new  department.   If  a  new  department  were 
to  be  created  to  perform  other  functions  in  the  budget  making  process 
that  would  not  conflict  with  the  foregoing  powers  and  duties,  it  would 
have  to  be  created  pursuant  to  the  provisions  of  section  9  of  the 
Charter  which  reads  as  follows : 

"On  the  recommendation  of  the  mayor  and  the  chief 
administrative  officer,  the  board  of  supervisors  may 
create  or  abolish  departments  which  are  now  or  may  here- 
after be  placed  under  the  chief  administrative  officer 
or  under  commissions  appointed  by  the  mayor." 

Accordingly,  a  new  department,  if  it  were  created  by  the 
Board  of  Supervisors,  would  have  to  be  placed  under  the  Chief  Adminis- 
trative Officer  or  under  a  commission  appointed  by  the  Mayor. 

There  is  nothing  in  the  Charter  which  would  prevent  the 
Board  of  Supervisors  from  creating  a  division  within  its  own  depart- 
ment which  would  be  charged  with  assisting  the  Finance,  Revenue  and 
Taxation  Committee  in  the  functions  assigned  to  it  and  as  set  forth 
in  the  Administrative  Code,  as  follows: 

"Sec.  3.7.   Financial  plans  and  programs  of  finance, 
etc.,  committee. 

"It  shall  be  the  duty  of  the  finance,  revenue  and 
taxation  committee  of  the  board  of  supervisors,  at  all  times, 
to  keep  informed  of  the  budget  requirements  of  tne  several 
offices  and  departments  for  the  purpose  of  developing 
financial  plans  or  programs  to  le  recommended  to  the  board  of 
supervisors  to  be  put  into  efft-ct  for  the  benefit  of  the  City 
and  county.   For  the  purpose  of  assisting  the  finance,  revenue 
and  taxation  committee  in  carr-ing  out  the  intent  of  this 
section,  it  snail  nave  power,  Mcsuant  to  tne  provisions  of 
section  21  of  the  Charter,  foii  :ind  on  behalf  of  the  board  of 
supervisors  to  inquire  and  secu-.e  from  the  several  departments 
and  offices  such  reports  and  i^:f.orraation  as  may  be  necessary 
to  assist  them  in  this  purpose  \n  strict  conformance  with  all 
of  the  provisions  of  sections  M   and  22  of  the  Charter." 

Very  truly  yours , 


BJW  THOM^vS  M,  O'CONNOR 

City  Attorney 


v, 

t 


\i 


NO.  65-46-A 


December  2,  1965 


Mr.  Virgil  M.  Griffin,  Actuary 
San  Francisco  City  and  County 
iimployees  '  Retirement  System 
450  McAllister  Street 
San  Francisco,  California 

Re:   Charter  Section  165.6(B);  Inclusion  of 
Contributions  for  Hospital  Insurance  in 
Determining  Amount  of  Reduction  of  Normal 
Contributions 

Dear  Mr.  Griffin: 

This  will  acknowledge  receipt  of  your  letter  of 
November  29,  1965.   You  request  my  opinion  with  respect  to  the  effects 
of  the  recent  amendments  to  the  Social  Security  Act  upon  the  option 
provided  under  Section  165.6  of  the  Charter  whereby  a  member  of  the 
Retirement  System  may  elect  to  reduce  his  normal  contributions  to  the 
System  by  an  amount  not  to  exceed  his  contributions  for  Social 
Security  coverage.   You  particularly  desire  to  know  whether  contri- 
butions under  the  Social  Security  Act  for  hospital  insurance  may  be 
considered  in  determining  the  reduction  of  Retirement  System  contribu- 
tions . 

As  a  result  of  the  recent  amendments,  the  Social  Security 
Act  now  provides  for  certain  hospital  benefits  in  addition  to  Old-/ige, 
Survivors  and  Disability  Insurance  (OASDI) .   These  hospital  benefits, 
like  the  OASDI  benefits,  are  to  be  financed  by  contributions  from 
employees  and  employers.   However,  it  must  be  noted  that  separate  tax 
rates  are  imposed  for  OASDI  and  hospital  insurance  (Internal  Revenue 
Act,  Sections  3101,  3111).   The  funds  contributed  are  deposited  in 
separate  trust  funds,  i.e.,  the  '"Federal  Old-y\ge  and  Survivors  In- 
surance Trust  Fund"  and  "Federal  Hospital  Insurance  Fund."  From  the 
foregoing,  it  is  clear  that  the  OASDI  provisions  of  the  Social 
Security  Act  are  separate  and  distinct  from  the  hospital  insurance 
provisions . 

Subsection  (B)  of  Section  165.6  of  the  Charter  provides, 
in  part,  as  follows: 

"Any  allowance  payable  to  or  on  account  of  such 
member  by  the  system  shall  be  reduced  in  addition  to 
the  reduction  in  the  preceding  paragraph  (A),  on  the 
effective  date  of  said  allowance  by  the  actuarial 
equivalent  on  that  date  of  the  normal  contributions, 
including  interest  to  said  date,  with  which  said 
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member  would  have  been  buC  was   not  credited  under   the 
system  because  of  said   reduction   in  his   normal  contribu- 
tions   and   because  of   amounts    paid   from  such  member's 
accumulated   contributions   for   the  retroactive  period 
hereinafter   provided   for,    and   any  continuation  of  said 
allowance  shall  be  based   on  such  reduced   allowance  but  said 
allowance  shall  not  be  affected   otherwise  by   the  member's 
reduction  of  his   normal  contributions.        Said  member   shall 
have  the  right   to  contribute  amounts,   which  shall  be  adminis- 
tered  as    additional  contributions,    to   replace  all  or   part  of 
such  reduction  in  his   retirement  allowance." 

Subsection   (A)    of  Section   165.6  provides    that   the  term 
"Act"  as   used   in  Section   165.6  means    the  Federal  Old-/\ge  and 
Survivors   Disability   Insurance  provisions   of   the  Social  Security  Act. 
Consequently,    the  provisions    in  Subsection    (B)    that  a  member   may 
reduce  his    normal   contributions    to   the  Retirement  System  by   an  amount 
which   "shall  not   be  more   than   the  amount  of  said  member's    contribu- 
tion under   the  Act,"  must  be  interpreted   as    providing   that   the 
member's    contribution   to   the  Retirement  System  may   be  reduced   only   to 
the   extent  of  his    contributions    for   OASDI.      The  contributions   made  by 
the  men±)er   pursuant   to   the  hospital   insurance  provisions   of   the  Social 
Security  Act  may  not   be  considered    in  determing   the   amount  by  which 
he  may   reduce  his    normal  contributions    to   the  Retirement  System. 

Very   truly  yours , 


DJG  THOM/\S   M,    O'CONNOR 

City  Attorney 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Re:  General  Obligation  Bonds;  Legal  Opinion 
as  to  Validity  by  Private  Bond  Counsel 

Dear  yx .   Dolan: 

This  is  in  response  to  your  letter  of  December  2,  1965, 
setting  forth  the  following  four  questions  with  reference  to  the 
retention  of  the  firm  of  Orrick,  Dahlquist,  Harrington  &  Sutcliffe 
for  an  opinion  as  to  the  legality  of  the  issuance  of  the  1965  Medi- 
cal Center  Bonds  in  the  amount  of  $33,670,000: 

"The  origin  of  this  custom. 

"Must  a  legal  opinion  be  obtained  from  this 
firm? 

'Vould  an  opinion  from  your  office  as  to  the 
legality  of  the  bonds  be  acceptable? 

"Is  the  charge  (25  cents  per  thousand)  by  the 
private  law  firm  reasonable  and  fair?" 

Preliminarily,  and  by  way  of  background  information,  you 
are  advised  that  a  bond  issue  is  initiated  by  the  preparation  and 
adoption  of  a  resolution  declaring  that  public  interest  and  necessi- 
ty demand  the  acquisition,  construction  or  completion  of  the  parti- 
cular improvement  which  is  described  in  the  resolution.   After  the 
adoption  of  this  resolution,  an  ordinance  is  then  prepared  and 
enacted  calling  and  providing  for  a  special  election  on  the  bonds, 
fixing  the  rate  of  interest  thereon,  providing  for  the  levy  and 
collection  of  taxes  to  pay  the  principal  and  interest  on  the  bonds, 
providing  for  notice  of  the  election  and  for  its  consolidation  with 
the  next  ensuing  general  or  primary  election.   Following  the  elec- 
tion, if  the  bonds  are  authorized  by  the  electorate,  a  resolution  is 
prepared  and  adopted  providing  for  the  issuance  of  the  bonds,  pre- 
scribing the  date  and  form  of  the  bonds,  and  of  the  coupons  to  be 
attached  thereto,  fixing  the  maximum  rate  of  interest  thereon  and 
prescribing  the  maturities  thereof,  authorizing  the  execution  of  the 
bonds  and  coupons  and  providing  for  a  levy  of  a  tax  to  pay  the 
principal  and  interest  thereof. 
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The  nexC  legislative  step  is  the  preparation  and  adoption 
of  a  resolution  directing  the  Clerk  of  the  Board  of  Supervisors  to 
advertise  notice  of  sale  of  the  bonds  and  prescribing  the  form  of 
the  notice  of  the  sale.   After  the  sale  has  been  duly  advertised  and 
the  sale  has  been  held,  a  resolution  accepting  the  bid  of  the 
successful  bidder  is  then  prepared  and  adopted  by  the  Board  of 
Supervisors.   Thereafter,  an  ordinance  is  adopted  appointing  assist- 
ant clerks  and  designating  them  as  deputies  to  sign  the  bonds. 

All  of  the  foregoing  measures,  after  preparation  by  this 
office  in  conjunction  with  the  Controller's  office,  are  reviewed 
and  approved  by  bond  counsel  prior  to  submission  to  the  Board  of 
Supervisors  for  action  thereon.   One  of  the  partners  of  the  bond 
counsel  attends  each  sale  and  the  final  papers  are  prepared  by  bond 
counsel.  With  each  successive  sale  of  a  part  of  a  bond  issue,  the 
foregoing  steps  connected  with  the  issuance  and  sale  and  bond  coun- 
sel's participation  therein  is  repeated.   Then  bond  counsel,  after 
satisfying  himself  that  the  bonds  have  been  properly  authorized  and 
that  all  proceedings  in  connection  with  the  authorization,  issuance 
and  sale  of  the  bonds  have  been  taken  in  the  manner  required  by  law, 
issues  his  opinion  as  to  the  validity  of  the  bonds  and  furnishes 
such  opinion  to  all  purchasers  of  the  bonds  up  to  and  including  the 
final  investor  in  the  bonds.  A  copy  of  the  most  recent  legal  opinion 
rendered  by  bond  counsel  is  attached  hereto  for  your  information. 

The  importance  of  this  opinion  to  purchasers  of  the  bonds 
is  manifest  when  it  is  realized  that  it  has  been  held  by  the  courts 
that  under  certain  factual  and  legal  circumstances,  payment  of  the 
bonds  cannot  be  enforced  against  the  municipality  by  the  investors 
therein  and  they  become  worthless  securities.   Thus,  in  the  case  of 
City  of  Litchfield  v.  Balou,  29  L.Ed.  132,  114  U.S.  190,  the  United 
States  Supreme  Court  held~that  bonds  issued  by  the  City  of  Litch- 
field were  void  as  they  exceeded  the  constitutional  debt  limit  of 
the  City  and  payment  of  the  void  bonds  could  not  be  enforced  against 
the  City  by  the  purchaser  of  the  bonds  from  the  City.   It  is  signifi- 
cant to  note  that  in  this  case  the  plaintiff  alleged  inter  alia  that 
he  was  misled  in  his  purchase  of  the  bonds  by  representations  of  the 
City  Attorney  and  other  city  officials  that  the  bonds  were  valid. 
In  the  case  of  Lehman  v.  City  of  San  Diego,  83  Fed.  669,  the  same 
result  pertained  as  to  a  holoer  in  due  course  of  bonds  issued  by 
the  City  of  San  Diego,  the  court  holding  that  the  bonds  were  void 
as  they  were  not  issued  in  conformity  with  the  mode  prescribed  by 
the  basic  bond  ordinance. 


With  reference  to  the  knowledge  that  is  imputed  to  the 
purchaser  of  municipal  bonds  as  to  their  validity,  it  is  stated  in 
64  Corpus  Juris  Secundum  on  page  620  as  follows  ; 
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•'A  purchaser  of  municipal  bonds  is  bound  at  his 
peril  to  inform  himself  as  to  the  povjer  of  the  muni- 
cipal corporation  to  issue  such  bonds,  and  is  charge- 
able with  notice  of  any  want  of  power  on  the  part  of 
the  municipality,  as  well  as  of  the  provisions  ar.d  re- 
quirements of  the  statute  under  which  the  bonds  were 
issued,  especially  where  the  bonds  on  their  face  refer 
to  such  statute.   Also,  where  a  statute  requires  the 
passage  of  an  ordinance  or  by-law  for  the  issuance  of 
bonds  or  notes,  or  requires  the  bonds  to  refer  to  the 
ordinance  under  which  they  were  issued,  a  purchaser  is 
bound  to  ascertain  whether  a  valid  and  sufficient 
ordinance  or  by-law  has  been  enacted;  and  where  muni- 
cipal bonds  state  on  their  face  that  they  are  issued 
under  a  certain  ordinance,  a  purchaser  is  put  on  in- 
quiry as  to  the  validity  and  provisions  of  the  ordi- 
nance.  Purchasers  of  municipal  bonds  must  at  their 
peril  ascertain  that  the  authority  assumed  by  the 
officers  or  agents  executing  or  issuing  them  has  been 
conferred  and  that  the  power  granted  has  not  been  ex- 
ceeded.  The  purchasers  of  mvinicipal  bonds  or  coupons 
must  always  take  the  risk  of  the  genuineness  of  the 
official  signatures  of  those  who  executed  the  paper 
they  buy,  and  this  includes  not  only  the  genuineness 
of  the  signature  itself  but  also  the  official  character 
of  him  who  makes  it. 

"a  purchaser  of  municipal  securities  must  at  his 
peril  ascertain  whether  the  constitutional  debt  limit 
of  the  city  is  thereby  exceeded," 

Private  bond  counsel  are  engaged  so  that  they  can  examine 
into  these  matters  and  based  on  their  inquiries  and  analyses  assure 
the  investors  by  written  opinion  that  they  are  dealing  in  valid 
securities  and  such  an  opinion  has  become  a  condition  precedent  to 
investment  in  the  bonds.   Obviously,  the  rendition  of  such  an 
opinion  requires  a  specialist  who  has  a  thorough  knowledge  at  the 
very  least  of  the  basic  constitutional  and  statutory  powers  of  a 
municipality  and  the  limitations  on  those  powers,  all  the  consti- 
tutional and  statutory  provisions  of  the  State  relative  to  the 
issuan'^e  of  bonds  by  municipalities,  the  charter  powers  of  the 
municipality,  its  ordinances  and  resolutions  and  the  procedures  to 
be  followed  on  their  passage,  the  election  laws  of  the  State  and 
the  municipality  and  the  court  decisions  rendered  not  only  in  Cali- 
fornia but  in  all  the  courts  throughout  the  United  States  consider- 
ing questions  pertaining  to  the  authorization,  issuance  and  sale  of 
municipal  bonds. 
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VJith  reference  to  the  origin  of  the  practice  of  securing 
an  opinion  from  independent  bond  counsel  regarding  the  validity  of 
municioai  bonds,  you  are  advised  that  the  records  in  my  office  do 
not  reveal  vjhen  the  practice  was  first  instituted  in  San  Francisco. 
However,  the  practice  in  San  Francisco  antedates  1920,  as  I  note 
the  following  statement  in  an  opinion  by  the  then  City  Attorney 
George  Lull,  dated  March  8,  1920,  regarding  the  legality  of  a  pro- 
posed sale  of  water  and  school  bonds: 

"Owing  to  the  seriousness  of  the  question  involved 
and  the  pressing  necessity  for  the  sale  of  tne  City's 
bonds,  1  submitted  the  matter  to  Mr.  John  C.  Thomsen  of 
New  York  City  who  is  engaged  by  the  City  to  pass  upon  the 
legality  of  both  the  water  and  school  bond  issues  and 
furnish  to  the  purchasers  of  these  bonds  a  certificate 
of  their  legality. 

"Unless  of  course  he  should  approve  of  the  trans- 
action and  viould  furnish  to  the  purchaser  of  the  bonds 
that  certificate,  no  one  would  purchase  them,  and  even 
though  a  purchaser  could  be  found,  the  fact  that  Mr. 
Thomsen's  certificate  was  not  furnished  would  vitally 
affect  further  sales  of  the  City's  water  and  school 
bonds  as  well  as  the  market  price  of  outstanding  bonds 
of  the  same  issues." 

The  origin  of  the  practice  generally  is  stated  in  a  handbook  en- 
titled "Fxtndamentals  of  Municipal  Bonds"  published  by  the  Investment 
Bankers  Association  of  America  on  page  55  as  follows : 

"The  practice  of  submitting  state  and  municipal 
bonds  to  independent  counsel  for  an  opinion  regarding 
their  validity  grew  out  of  the  wide-spread  defaults 
which  occurred,  largely  upon  railroad  aid  bonds,  in 
the  late  1870 's  and  early  1880 's.   This  was  the  period 
in  which  a  great  expansion  took  place  in  the  railroad 
industry.   The  part  the  railroad  was  to  play  in  the 
economic  life  of  the  nation  was  well  appreciated. 
Every  municipality  wanted  to  be  on  a  railroad,  and  the 
states,  the  nation  and  the  municipalities  were  prepared 
to  subsidize  the  construction  of  railroad  facilities  in 
order  to  secure  the  anticipated  advantages  of  railroad 
connections.   Fantastic  estimates  of  these  advantages 
were  very  common.   Some  municipalities  and  counties,  be- 
lieving that  the  construction  of  a  railroad  through 
their  corporate  limits  would  increase  assessed  valua- 
tions many  times,  to  secure  the  construction  of  such 
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railroad  linos,  issued  bonds  in  aid  of  the  projects 
or:. 2n  in  amc-nts  which  equaled,  or  even  exceeded,  their 
«;;7lire  assessed  valuations. 

"The  result  was  inevitable.   VJide  spread  defaults 
upon  these  bonds  occurred.   Subsequently  it  was  discovered 
that  many  of  the  bonds  had  been  illegally  issued  and  many 
millions  of  dollars  of  the  bonds  were  held  invalid  by  the 
courts.   The  effect  on  municipal  credit  was  most  alarming 
and  it  became  very  difficult  to  sell  municipal  bonds. 

"In  order  to  assure  investors  in  public  securities 
that  the  bonds  were  legally  issued,  the  dealers  in  muni- 
cipal bonds  began  the  practice  of  employing  lawyers  of 
outstanding  reputation  in  the  field  of  municipal  law  and 
of  the  highest  reputation  for  integrity  to  examine  the 
proceedings  under  which  the  bonds  were  authorized  to  be 
issued,  and  to  render  an  opinion  as  to  the  validity  of 
the  bonds.   The  experiment  succeeded.   It  was  found  that 
the  investing  public  had  confidence  in  the  ability  and 
integrity  of  these  lawyers,  and  would  purchase  bonds,  the 
validity  of  which  they  had  approved.   It  will  be  noted, 
therefore,  that  the  municipal  bond  attorney  had  his  origin 
in  the  necessity  of  assuring  the  investing  public  that  the 
bonds  offered  for  investment  were  valid  obligations,  and 
that  is  still  the  sole  reason  for  his  existence." 

As  indicated  in  the  foregoing  statement  from  the  handbook 
and  other  statements  set  forth  therein  (see  pages  31,  32  and  110), 
in  order  that  the  opinion  be  marketable  it  must  be  issued  by  a 
specialist  of  national  reputation  who  has  the  confidence  and  trust 
of  investors  in  the  bonds  throughout  the  United  States  and  whose 
opinion  will  be  accepted  without  question.   The  firm  of  Orrick, 
Dahlquist,  Herrington  &  Sutcliffe  qualifies  as  such  nationally 
recognized  specialists  whose  opinions  are  accepted  by  bond  in- 
vestors throughout  the  United  States,  and  their  opinion  of  the 
validity  of  the  municipal  bond  issues  of  the  City  and  County  of  San 
Francisco  has  unquestionably  contributed  to  the  excellent  bond  mar- 
ket the  City  and  County  now  enjoys. 

It  is  my  belief  that  an  opinion  by  the  City  Attorney  as  to 
the  validity  of  a  bond  issue  issued  by  the  City  and  County  would 
not  be  acceptable  by  the  general  bond  market.   As  previously  noted, 
the  City  Attorney  participates  in  the  preparation  of  the  bond  issue 
and  represents  the  entity  which  issues  the  bonds.   An  independent 
opinion  is  sought  from  separate  counsel  to  act  as  legal  advisor  to 
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the  investor  and  to  check  on  the  work  and  advice  of  the  City 
Attorney  in  the  authorization,  issuance  and  sale  of  the  bonds  as 
well  as  the  work  of  other  public  officials  participating  therein. 

I  do  not  believe  that  any  City  Attorney,  whatever  his 
qualifications  or  capabilities,  would  be  accorded  the  requisite 
national  recognition,  confidence  and  trust  by  investors  in  bonds 
throughout  the  United  States  and  that  any  attempt  to  substitute 
the  City  Attorney's  opinion  for  that  of  independent  counsel  would 
react  to  the  financial  detriment  of  the  City  and  County  in  the 
marketing  of  the  bonds . 

As  to  the  fairness  and  reasonableness  of  the  charge  of 
25  cents  per  each  one  thousand  dollar  bond  issued  and  sold,  I  have 
indicated  at  the  outset  part  of  the  work  performed  by  bond  counsel 
prior  to  the  rendition  of  their  opinion.   In  addition  thereto,  bond 
counsel  are  consulted  by  this  office  as  well  as  other  offices  of 
the  City  in  connection  with  bond  problems  that  arise,  which  often 
requires  research  and  drafting  on  their  part,  whether  in  the  course 
of  the  preparation  of  an  authorization,  issuance  and  sale  or  at 
other  times  and  they  also  give  advice  and  information  to  investors 
both  before  and  after  the  sale.   It  must  also  be  considered  that 
no  fee  is  received  for  work  performed  and  advice  rendered  on  bond 
issues  that  are  proposed  but  not  submitted  or  that  are  submitted 
to  the  electorate  but  fail  to  receive  the  requisite  vote  and  that 
on  a  small  issue  they  receive  only  $250.00  per  million  dollars  for 
the  work  performed  and  the  responsibility  undertaken  which  off- 
sets the  larger  fees  received  on  the  larger  issues.   Considering 
all  of  the  circumstances,  it  is  my  opinion  that  the  charge  by  the 
private  law  firm  engaged  as  bond  counsel  for  the  City  and  County  of 
San  Francisco  is  reasonable  and  fair. 

You  are  thus  advised  in  connection  with  your  inquiries  as 
submitted. 

Very  truly  yours. 


TJB  THOM.'^   M.    O'CONNOR 

City  Attorney 
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ORRICK,   DAHLQUIST,    HERRINGTON  &  SUTCLIFFE 
Counselors    and  Attorneys    at  Law 
405   Montgomery  Street 
San  Francisco,   California  94104 

Sep   28   1965 


Board  of  Supervisors  of  the 

City  and  County  of  San  Francisco 
City  Hall 
San  Francisco,  California 


City  and  County  of  San  Francisco 
Fire  Department  Bonds  -  1964,  Series  A 
(Final  Opinion) 


Dear  Sirs : 


V/e  hereby   certify   that  we  have  examined   a  certified 
copy  of   the  record  of   proceedings   relative  to   the  issue  of 
$1,100,000  principal  amount  of  serial  bonds   of   the  City  and 
County  of  San  Francisco,   State  of  California,    designated 
"City   and   County   of   San  Francisco  Fire  Department   Bonds    - 

1964,  Series  A"    (being   part  of   an  issue  of  $4,890,000 
principal  amount  authorized   at  an  election  held   in  said 
City   and  County  on  November   3,    1964).      Said   issue  consists 
of   1,100  bonds,   numbered  Al  to  Al,100,    both  inclusive, of 
the  denomination  of  $1,000   each;    all  dated   September    1, 

1965.  Said   bonds   are  numbered,   mature  and  bear   interest 
as   set  forth  in  the  following   schedule: 


Bond  Numbers 

(inclusive) 

Principal 

Maturity  Date 

Interest 

(All  bearing 

Prefix  "A") 

/^mount 

September  1 

Rate 

1   - 

70 

$70,000 

1966 

4 .  257o 

71  " 

140 

70,000 

1967 

4.25 

141  - 

210 

70,000 

1968 

2.75 

211  - 

280 

70,000 

1969 

2.75 

281  - 

350 

70,000 

1970 

2.75 

351  - 

425 

75,000 

1971 

2.75 

426  - 

500 

75,000 

1972 

2.75 

501  - 

575 

75,000 

1973 

3 

576  - 

650 

75,000 

1974 

3 

651  - 

725 

75,000 

1975 

3 

726  - 

800 

75,000 

1976 

3 

801  - 

875 

75.000 

1977 

3 

876  - 

950 

75,000 

1978 

3 

951  - 

1,025 

75,000 

1979 

3 

1,026  - 

1,100 

75,000 

1980 

3 

COPY 
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Interest  on  said  bonds  is  payable  semiannually  on 
March  1  and  September  1  in  each  year.   Both  the  principal  of 
and  interest  on  said  bonds  are  payable  in  lawful  money  of 
the  United  States  of  America  at  the  office  of  the  Treasurer 
of  the  City  and  County  of  San  Francisco,  or  at  the  option 
of  the  holder  thereof,  at  the  office  of  the  Fiscal  ^\gency  of 
said  City  and  County  in  the  City  and  State  of  New  York. 

Interest  upon  said  bonds,  in  our  opinion,  is  exempt 
from  all  present  Federal  income  taxes  and  from  State  of  Cali- 
fornia personal  income  taxes  under  existing  statutes,  regula- 
tions and  court  decisions,  and  said  bonds  are  exempt  from  all 
California  taxes  except  inheritance,  gift  and  franchise  taxes. 

In  our  opinion,  such  proceedings  show  lawful  author- 
ity for  said  issue  under  the  laws  of  the  State  of  California 
now  in  force.   VJe  further  certify  that  we  have  examined  exe- 
cuted bond  No.  Al  of  said  issue  and  find  the  same  to  be  in 
due  form  of  law,  and  in  our  opinion  said  bonds  are  valid  and 
legally  binding  obligations  of  said  City  and  County  of  Can 
Francisco,  and  said  City  and  County  has  power  and  is  obligated 
to  levy  ad  valorem  taxes  for  the  payment  of  said  bonds  and  the 
interest  thereon  upon  all  property  within  said  City  and  County 
subject  to  taxation  by  said  City  and  County  (except  certain 
intangible  personal  property,  which  is  taxable  at  limited 
rates),  without  limitation  of  rate  or  amount. 

We  remain,  dear  sirs, 

Faithfully  yours, 

ORRICK,  D.-VHLQUIST,  HERRINGTON  &  SUTCLIFFE 

per  /s/  George  Herrington 
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Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco,  California 

Re:      United  Nations   Flag   Pole  in  Memoriflil 

Court   Between  Opera  House  and  Veterans 
Building;   Jurisdiction  and  Procedure 

Dear  Mr.    Dolan: 

This  is  in  ansvjer  to  your  November  24,  1965,  letter 
reading  as  follows  : 

"At  the  meeting  of  the  Planning  and  Development 
Committee  on  November  23rd  there  was  before  the  committee 
for  its  consideration  the  recommendation  of  the  Mayor's 
Citizens  Committee  for  the  establishment  of  a  permanent 
site  for  display  of  the  United  Nations  flag.   The 
committee  recommended  that  a  plot  of  ground  in  the  court 
between  the  Opera  House  and  Veterans  Building  be  dedicated 
for  this  purpose  and  said  area  be  conveyed  to  the  United 
Nations  in  perpetuity. 

"Pursuant  to  direction  of  the  committee,  you  are 
respectfully  requested  to  advise  them  of  the  authority  of 
the  Board  of  Supervisors  to  act  in  this  matter,  how  they 
should  act;  and  whether  or  not  there  are  any  legal  restric- 
tions on  the  authority  of  the  Board  to  convey  in  fee  to  the 
United  Nations  a  portion  of  land  in  the  area  between  the 
Opera  House  and  Veterans  Building  for  the  construction  of  a 
site  for  the  permanent  display  of  the  United  Nations  flag." 

In  answering  the  questions  presented,  it  is  advisable  to 
restate  a  few  of  the  events  which  occurred  prior  to  the  construc- 
tion of  the  VJar  Memorial.   On  August  19,  1921,  a  trust  agreement 
was  entered  into  between  the  Regents  of  the  University  of  California 
and  Walter  S.  Martin,  et  al.,  Trustees,  for  the  purpose  of  construct- 
ing and  maintaining  a  V/ar  Memorial  for  the  purpose  of  honoring 
"the  memory  of  the  soldiers,  sailors,  marines  and  war  workers  -- 
men  and  women  --  who  brought  imperishable  glory  to  California  by 
their  splendid  contributions  to  the  winning  of  the  World  War;" 
(See  first  '\;hereas"  paragraph  of  August  19,  1921,  trust  agreement.) 
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The  War  Memorial  consists  of  a  Memorial  Court  and  two  edifices, 
the  Veterans  Building  and  the  Opera  House.   The  total  construction 
cost  was  $6,250,000,   The  money  was  obtained  from  three  sources; 
a  1927  bond  issue  of  the  City  and  County  of  San  Francisco  in  the 
amount  of  $4,000,000,  a  municipal  appropriation  of  $250,000,  and 
public  subscriptions  of  $2,000,000. 

Subsequently,  the  sum  of  $2,000,000  obtained  from  the 
subscribers  was  assigned  and  transferred  to  the  City  and  County 
of  San  Francisco  subject  to  all  of  the  terms  and  conditions  of 
the  trust  agreement. 

On  November  10,  1930,  the  City  and  County  of  San  Fran- 
cisco accepted  a  transfer  of  the  trust  from  the  Regents  of  the 
University  of  California  and  the  then  existing  trustees  of  the 
VJar  Memorial,  subject  to  the  terms  and  conditions  in  the  original 
trust  agreement  of  1921,   The  acceptance  of  1930  further  provided 
that  all  real  property  so  conveyed  to  the  City  and  County  of  San 
Francisco,  in  trust,  was  to  be  used  only  as  a  site  for  the  V.'ar 
Memorial  referred  to  in  the  original  trust  agreement  of  1921. 

Pursuant  to  the  Charter  of  the  City  and  County  of  San 
Francisco,  "The  board  of  trustees  of  the  San  Francisco  war  memorial 
shall,  under  ordinance,  have  charge  of  the  construction,  adminis- 
tration and  operation  of  said  war  memorial  and  of  the  grounds  set 
aside  therefor."   (See  Art.  XIV -D,  §§1-9,  Charter  of  1900,  and 
§§  2  and  44  of  the  Charter  of  1932.)   By  these  Charter  provisions, 
the  citizens  of  the  City  and  County  of  San  Francisco  placed  the 
operation,  management,  and  control  of  the  Vlar   Memorial  and  the 
grounds  set  aside  therefor  in  the  Board  of  Trustees,  subject  to 
the  provisions  of  the  1921  trust  agreement  and  the  amendments 
thereto.   The  1921  trust  agreement  is  generally  silent  as  to  the 
nature  of  the  operation,  management,  and  control  of  the  War 
Memorial  by  the  Trustees,  with  the  exception  of  the  allotment  of 
space  to  veteran  and  patriotic  organizations. 

It  must  be  concluded  from  the  above  that  the  Board  of 
Trustees  itself  must  make  the  original  determination  as  to  whether 
it  would  serve  the  purpose  of  the  trust  to  fly  the  United  Nations 
Flag  in  the  Memorial  Court.   The  Board  of  Supervisors  does  not  have 
the  initial  authority  in  this  matter. 

Regarding  the  legal  restrictions  on  a  conveyance  in  fee, 
it  must  be  remembered  that  the  basic  trust  agreement  of  1921 
twice  mentions  a  Memorial  Court.   Therefore,  it  must  be  concluded 
that  the  Memorial  Court  was  expected  to  be  an  integral  part  of 
the  entire  war  memorial. 
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It  is  basic  trust  lavi  that  a  trustee  cannot  give  avay 
the  trust  property.   See  Fort  Bragg  v.  Brandon.  41  O^.  227,  182 
P.  454;  Tretheviay  Estate.  32  CA  2d  287 .  89  P.  2d  679, 

A  trustee's  authority  to  transfer  trust  property  depends 
on  the  terms  of  the  instrument  by  which  the  trust  is  created.   In 
the  absence  of  authority  to  convey,  given  directly  or  by  implica- 
tion by  the  trust  agreement,  the  duty  is  imposed  on  the  trustee  to 
keep  the  property.   See  Hun toon  v.  Southern  Trust  &  Com.  Bank, 
107  CA  121,  290  P.  86;  Wood  v.  American  Nat.  Bank.  125  CA  248. 
14  P.  2d  110. 

Unless  it  appears  from  the  terras  of  the  trust  that 
property  was  to  be  retained  in  specie  in  tirust,  or  unless  expressly 
forbidden  in  specific  words  by  the  terms  of  the  trust,  a  trustee 
may  sell  and  lease  property  where  necessary  to  enable  him  to 
carry  out  the  purposes  of  the  trust.   See  Church  v.  Church,  40  CA 
2d  696,  700. 

An  examination  of  the  trust  agreement  of  1921,  and  the 
amendments  thereto,  fails  to  disclose  the  necessary  authority  to 
convey  the  trust  property.   Nor,  in  my  opinion,  can  such  authority 
be  found  by  implication.   That  being  the  case,  the  Trustees  of  the 
War  Memorial  must  retain  the  trust  property.   To  do  otherwise, 
would  be  an  abrogation  of  their  duty  as  trustees. 

It  is  also  true  that  express  language  in  the  trust 
agreement  forbidding  the  sale  or  lease  by  the  trustee  of  the  trust 
property  is  not  to  be  found.   It  may  be  noted,  parenthetically, 
that  (9)  (i)  of  the  1921  trust  agreement  provides  that: 

"The  respective  occupants  shall  not  assign,  transfer 
or  set  over  their  respective  rights  without  the  written 
consent  of  the  Regents.   Neither  shall  the  respective 
occupants  lease,  sublet  or  underlet  any  part  or  portion 
of  said  premises  without  the  written  consent  of  the 
Regents.   Should  the  rights  of  the  occupant  be  assigned 
by  operation  of  law  in  any  manner,  then  the  Regents  may 
at  their  option  terminate  the  occupancy;  provided  that 
any  auditorium  in  the  American  Legion  building  and  rooms 
necessary  to  be  used  in  connection  therewith  may  be  sub- 
let by  the  San  Francisco  Posts  of  the  ,\merican  Legion, 
but  no  leasing  or  renting  or  subletting  or  hiring  shall 
be  had  to  any  tenant  or  tenants  or  to  any  one  or  for 
any  purpose  or  purposes  objectionable  to  the  Regents. 
The  Regents  are  hereby  expressly  given  the  right  to  forbid 
or  determine  or  veto  any  contract  or  agreement  of  letting, 
subletting,  or  renting  or  hiring,  of  any  part  of  said 
building. 
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However,  in  order  to  successfully  sell  or  lease  any  of 
the  trust  property,  the  Trustees  of  the  War  Memorial  must  be 
prepared  to  substantiate  the  fact  that  such  sale  or  lease  is  not 
merely  desirable,  but  rather  absolutely  necessary  to  effectuate 
the  purpose  of  the  trust. 

It  is  my  opinion  the  Trustees  of  the  VJar  Memorial  may 
not  make  a  gift  to  the  United  Nations  of  property  which  is  part 
of  the  War  Memorial.   Further,  that  since  a  sale  or  lease  of  the 
trust  property  was  not  provided  for  in  the  1921  trust  agreement, 
such  disposition  of  the  trust  property  would  only  be  allowed 
were  it  absolutely  necessary  to  carry  out  the  purposes  of  the 
trust. 

Very  truly  yours , 


THOMAS  M.  O'CONNOR 
City  Attorney 
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Thomas  J.  Cahill 

Chief  of  Police 

Hall  of  Justice 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:   Proposed  "Free"  Transportation  To  and  From 
V'ax  Museum,  Applicability  of  Police  Code 
Section  1075  Thereto;    Your  File:  H  76 

Dear  Chief  Cahill: 

You  have  requested  that  I  advise  you  whether  or  not  a 
proposal  to  operate  a  no-charge  bus  between  the  Fax  Museum  and 
certain  hotels  in  San  Francisco  would  require  a  showing  of  public 
convenience  and  necessity  pursuant  to  the  provisions  of  section 
1075  of  the  Police  Code. 

Section  1075  of  the  Police  Code  (part  11,  chapter  VIII, 
of  the  San  Francisco  Municipal  Code)  provides  that  no  license  or 
permit  shall  be  issued  for  the  operation  of  any  motor  vehicle 
"engaged  in  the  business  or  used  for  the  transporting  of  passen- 
gers for  hire,  unless  and  until  the  Police  Commission  shall  by 
resolution  declare  that  public  convenience  and  necessity  require 
the  proposed  motor  vehicle  for  hire  service  for  which  application 
for  license  or  a  permit  is  made." 

AS  a  general  rule,  a  person  who  does  not  receive,  or  is 
not  entitled  to  receive,  any  compensation  for  his  carriage  is  not 
a  common  carrier.   (13  Am.  Jur.  2d  562.)   However,  there  is  no 
authority  for  the  applicability  of  this  doctrine  in  California 
(9  Cal.  Jur.  2d  660.)  and  the  California  Public  Utilities  Commis- 
sion has  uniformly  held  that,  in  cases  involving  the  furnishing  of 
"free"  transportation  of  persons  by  a  business  enterprise  in  the 
expectation  of  patronage,  a  certificate  of  public  convenience  and 
necessity  is  required.   (Van  Loben  Sels  vs.  Smith,  49  Cal.  P.U.C. 
290:  Chala  vs.  Gordon.  26  P.U.ll.  3rd  47;  Application  of  Stabl 
d/b/a7Tioneer~Skate  ^Vrena,  Decision  No.  69231,  Application  No. 
^^■8  (June  15,  1965  not  yet  reported).) 
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It  is  my  understanding  that  although  the  proposal  herein 
does  not  contemplate  a  charge  under  any  circumstances  or  even  any 
specific  requirement  that  anyone  using  the  service  purchase  a 
ticket  to  the  V'ax  Museum  in  consideration  thereof,  the  purpose  is 
promotional  in  nature  and  would  be  a  specific  means  of  offering  an 
incentive  for  tourists  to  visit  the  Wax  Museum. 

In  my  opinion,  under  the  decisions  of  the  California  "Pub- 
lic Utilities  Commission  cited  hereinabove,  the  proposal  to  operate 
a  no-charge  bus  to  and  from  the  VJax  Museum  in  the  expectation  of  an 
increase  in  patronage  at  the  museum  would  constitute  a  "for  hire" 
transportation  service  and  would  require  a  showing  of  public  con- 
venience and  necessity  pursuant  to  the  provisions  of  section  1075 
of  the  Police  Code. 

Very  truly  yours. 


THOM.\S  M.  O'CONNOR 
JJS  City  Attorney 
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